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lere lay before You the 
Laws of Your Country, 
relating to LIBERTY and 
-_, PROPERTY, which, I 
think as proper a New Narr Gift for 
a Poet as any other Perſon whatever. 
Mr. Jacob has Addreſſed himſelf 
to Lord Bathurſt, for which Reaſon 
alone, this little Treatiſe will be 
highly worthy of Your Peruſal, as 
FOE. A 2 „ 


iv DEDICATION. 7 
You have made * ourſelf, at this Time, 
the, N Der ate, eh. gr. 

Poet em glaim aß Property 1 
adult 4 0 e - 45 Tam 8 
ſais You! will aff kim he c. A 
has not a Bookſeller | 
to the Production of 


as * a Claim 4 
the Poet, when, Wl 
in your own Phraſe, t they are Thron 
out upon Paper, __ legally 25 4 


ecehnſed 8_ 70% ” 
© This is, Vo- Very well know, a 
true State of the Caſe between Tou 
and J, and the Oheſtion fairlꝗᷓ put. 

A Writer, as iumitabis for his 
npunence, as he ſays You are ad 
mir omi for Your - Tirellects* (Which 
God: long preſer ve for wy Benefit) 
moſt audacioũſly aſſerts, Sir, That Th 
firſt Folume of Tour Lerters Wn have 
Pulli ll Disownep:. Whereas, Sir, 
both 79% and J, and all the Ten 
know-, that Vou have publick ly own» 
ed them in the TLondon Gaserte of | 


Fu 


to 4 My 


BY 
| 


DE DIC AT ION. v 
July the 15th laſt paſt. And beſides, 
Sir, You very well know, that if the 
Letters in the ſaid Firſt Volume had 
not been Genuine, You would not 
have had any Grounds of Complaint, 
nor would You, I dare ſay, have im- 
plored the Aſſiſtance of the Legiſla- 
ture; for You may find in this Book, 


againſt the Highwayman who robbed 
B, but B himſelf may. 'This, Sir, is as 
plain as Shakeſpear 's Crowner's Queſt- 
law; yet ſo hard bound are the Brains 
of this poor Scribler, and ſo ſha/low his 
= Reading and Underftanding, that he 
cannot diſtinguiſh between Your Ow x- 
ix the Letters and DIS OW] NIN O 
them; as if a Gentleman who knows 
the Uſe of other Folks Riches, as 
| well as his ozzz, would pay Eleven 
| Shillings for an. Aatertiſement in the 
Gazette to be Miſunderſtood ! or can 
any Prattice, Sir, be mere {tandals. © 
A ; 


T = 1 ; 


| 
| 
| 
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vi bppfenfib l 
that fixing ſuch a Falihood, upon 
Tuth a cele' "rated Writer, as he fays i 
You are? affirming, that You are, he 
raft Poet of the Age. This every i 
ody indeed allows as well as He, 
becauſe You 'may plead the Property 
of Broom-Field Law, 7. e. the Longe 
; Leer takes All. = ar” 

Thus, Sir, hoping I have cleared 1 
both your Charatt: and Turentions i 
from the Traſh prefixed to the Grub- 
ſtreet Journal I burſday, January 8, 
17 36, I muſt now defend myſelf. 

1 hope that ſuch an anja/tifable 
Tibert „ Sir, will be diſcountenanced 1 
by You, otherwiſe, it is but au unk ind WW 
Requital for the Pains I have taken 
to promote 7he Pleaſure all Men of 
Cee muſt receive from ur incom- 
Parable Writings. To. countenance 
fach ill behaviour in àᷣ Grubſtreetarian, | 
4 n the Abhorrence of 
| Soul. Saeh a Wretch, Sir, 
. pro ſti- 
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DEDICATION. vii 
proſtitutes an Author's Name, and the 
inſufferable Aſſurance of the Publiſher 


of ſuch Traſh calls for the whole 
Weight of your Vengeance; and I 
again hope You will not be ſparing of 


it upon this Occa{.01. 

The next Complaint laid before 
Mr. Bavivs, is, that Your Writings 
are accompanied by the mean Perfor- 
-mances of Others. The Falſhood of 
this Aſſertion is ſo glaring, that it 
ſtands ſelf-refuted ; and could not 
# have been urged but by the inſuffe- 

rable Afſurance of ſuch a Scribler. 
The Second Volume of Literary 
Correſpondence has, as he acknow- 
ledges, been publiſhed long enough to 
be prettÞ well known ; and with Him 
| I readily acknowledge, that 7here are 
oy iu it Eight Letters of Vours to 


Mr. Cromærell, but ſo far from bęeing 


pretended Letters, that You know - 
Sir, I have them under Your on Hand 
"NT to 


| | 
to produce, as well as the tuo other 


whence, in the Firff Volume, You have 
expunged the two Fragments He men- 


which have been Men printed before. 3 
This, Sir is undoubtedly the Standard 
of their Merit, for You know, Mr. 
Prior ſays, that, = 
Tonſon, who is himſelf a Mit, 

Counts Writers Merit by the Sheet. 


Your Company in this Second Volume, 
are, Lord Somers, Lord Parker, 
Secretary Harley, Mr. Dryden, Mr. 
Addiſon, Mr. Prior, and Biſhop Au- 
terbury; Writers whoſe Performances 
were never counted mean but by this 
Gralſtreet Mercenary | 

As to the Third Volume of Lite- 
rary Correſpondence, this Scribler has 
the Front to make a Queſtion, whe- 


ther or no, our er to lle Du. 0 


Letters to the ſame Gentleman, from 


tions. To theſe, I am charged, with 
having added ſome Perſes of Yours, 


ſtiles her Grace, be (zenuine or not; 


but this Letter, as well as all that 


I have ever affirmed to be Yours, I am 
at all times ready to produce under 


Your Own Hand. As for his Tittle- 


Tattle about Foiture, You very well 


know, Sir, I firſt made that Diſcovery, 
and appealed to Yourſelf for the Truth 


of it. But if there are any Perſons 
whoſe Readings are ſo ſhallow, as to 
| give Encouragement to the Proceed- 
ligt of a Crnltreer Fournaliſt, there 
will mover be wanting Serivlers; of 
Corinthian Fronts, to aver the moſt 
notorious Palfhoods; and vie, if poſſible, 
with Mac Cray's Evidence. 

This Correſpondent of Mr. Bavings 
is as illiterate to the full, as his Pub- 
liſher & „ Who has owned that 
Von bought of him what was left of 
the Impreſſion of the Letters; between 
Yor and Mr. * which You 

pub- 


1 DEDICATION: is 
77:26 Bucks, as he very familiarly 
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E DEDICATION. 
publiſhed in 1728, in Order that they 

might appear in another Form, and 
with a New Title ; ccompanied by 
thoſe to Mr. Cromevell, with others 
never before printed, hich conſtitute 


the firſt Volume of Your Literary 


Correſpondence ; and as the Letter- 
| Wiiter obſerves, | 13 4 


Tho' Collected 15 TOW... .- 3 
What the Purchaſers Fought Were fo? Old | 
aud ſome New, : 


Vour Judgment, Sir, is next 3 
n Queſtion; for notwithſtanding You 
have pronounced Tom Hearne to be 
a very dull Fellrw, handing him down 7 
as ſuch to Poſterity, and, 2 


— — Found his Head 
Cramm'd with ſuch te, as was never 
Read. 


Vet, the Complaiciaht will have · it, 
that this mudling, blundering, puzzle- 
Pated Antiquary ; ; _ a Truly wor- 


1, 


| 
| 
| 
| 
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DEDICAT ION. xi 
thy, induftri ous, ingfenſwe Perſon, who 
has in the Dunciad been abuſed in 4 
very indecent Manner. This ſcribling 


= Wretch is 4 Competent Fudge truly of 


= the Labours of Men of Learning. As 
to what he ſays either of Me or my 
2X Correſpondents, it really provokes my 
= Laughter, but never ſhall my Spleen ; 
X ſuch Malice being fit only to be * | 
ed at. 
However, he will allow that _ 

Lanſdowne's Four Letters, and Mr. 
Walſh's Two Pieces, are valuable. 
And now, Sir, tho* this filly Fellow 
has thus i»/o/ently declared his Inſolence 
in Print, I will join ſincerely with you 
in forgiving him, and hope the Publick 
will do the ſame. 

The Fourth Volume of Literary 
= Correſpondence. I ſhall publiſh ſome 
| Time next Month, and which, I doubt 

not, will be acceptable to You, as it 
will 


* 3 
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ij DEdI C ATION. 
will contain Wine Pieces of Biſhop Ai. 


Zerbury, Dr. Ar bur hint, &c. 
I heartily wiſh You a better State of 


= Health than you at preſent enjoy, or f 
L- "happy Departure o out 5 this 6 gd 


Sang Miſery.” fi 5 
Rb nod 


War be \derbcks = our Fam Ik And, 
* d the whole: Illuſion on th. Je OWN. > 


r E. Gyn 
= Ah Pors «noi whit 
:Orblrect 458 Pall — Mev, and Gude 


}.ebnfpire, | {1 
Thy Stage frall land, inſure it put from * 


"ah - 


ht ee. Bayius leading: on the coming M car, 


Ruſlel a dull * roll wu and recappeate 
75 15, 1756. 40D Lb Dune. 
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T0” THE 


Right: Honourable the 


Lord BATH UR. 


20 Wedel 


H E following, Treacifs | 

on Liberty and Proper 

5 is B to Your Lord- 

ip, by One who has ever 

made it his Favourite Study to 

Maintain and Defend- them; 5. 

and 'tis therefore hoped it 

will be agreeable to a Perſo- 

nage of Tour ee 1 90 ” 
cies. 51173 


6 


F 7 
— — * 
8 =_— 
— 5 


Dedication. 


I Addreſs it to Your Lord- 
ſhip, for Patronage and Pro- 
tection, as to a True Friend 
to Publick Lilerty, and an 
Aſſertor of the Rights and Pri- 
vileges of Engliſhmen; as a 
Britiſh Nobleman, who has 
Honour, Honeſty, Religion, 
Morality, Good Nature, Pub- 
lick Spirit, and all the Adorn- 
ments of Humane Life; which, 
tis univerſally confeſs'd, are 
Qualities that ſhine in the 
Lord Bathurſt. . . 

In You, my Lord, we have 
the ſtrongeſt Proof Nobility 
is founded in Virtue. It is 
owing to Your Lordſhip, and 
thoſe Noble Peers You have 
Join'd in Proteſts; that Glori- | 
ous Liberty hath at leaſt with- | 

ſtood | 


| 
| 
| 
7 
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Dehicution. 


£869 {on Effort We 
thouvht; have been” made a- 
aint pz ane it it ſhould not : 
be at! gell in Danger, yet it 
15 100 ry prect Seis, ö 1; 
cant have it pt» an 
ted ro ou as a Crime, if You 
$ Took 00070 it or its 8 Mt 
Velfare 1 to 3 11 
A ipal to e 
merate all the Ble 00 Ngs of 17 
berty, as it is to Deſcribe eve- 
ry Miſery attenduiit en Sla. 


ver). And it becomes us Bri- 


* 
" 
EA 


tons, to Love and Adore the . - 


one, as much as we Deſpiſe 
and Abhor the other. But 
my Deſt ign, in this Place, is 
not to give the World a Pa- 
negyrical Eſſay on the Subject 
1 have choſen: My whole 

3 = Aim 


Dedi ati on. 


Aim i is to be . ht ſincere 
in this Addreſs o our Lord- 
ſhip. 
I hope Your. Lordſhip, will 
vouchſafe to accept what, for 
the Publick Good, I have ven- 
tured to go through, and what 
ſome Perſons tell me is a com- 
mendable Work. In this Con- 
fidence, I be Leave to. ſub- 
ſcribe my fel 415 


25 LOAD, | 


Dur Loxponrr! * 
* oft ou ent, and. 
2 ted Hunts Servant, 


>. 


e OUT 


e to the 
md, that there 


ner; and who rather than part 
with this ineftimable Fewel, 
would not loſe every Thing dear 
to them: For it is the Sum o 
all our Happineſs here; by it 
we Peaſe Flouriſh, and En- 


10 
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je the utmoſt -P and | 
without it we ſhould miſerably | 
find a Hell upon Earth. 

But notwithſtanding this, the 
Cauſe of Liberty at this Time | 
extends not to many Kingdoms, : * 
or Countries in the World ; and 
where it has Footing, it ſeems 
in its Wane, and. to be making 
its Exit. Indeed in Common- 
Wealths, it yet prevails, and 
files upon Induſtry; tho I am 

wor" therefore of © Opinion, that | 
in all States, or Governments | 
form'd from them, Liberty en- 
foys the profomaeſt Tranquill;- 
ty: We have known, in this 


ty cli , when 'a Commun- 


Wealth was Eſtabliff'd amongf 


The PREFACE. 


us, and a Tyranny by none ſur- 
paſs'd, if ever equall d. 
As Kings may Erect Ty- 
ranny, ſo may likewiſe the Ru. 
lers of free States. In England 
we hade no other Fence or Se 
curity againſt it but our Laws ; 
and thoſe would be truly Glort- 
ous, were they duly executed. 
It is owing to the Excellency 0 

our Laws and Statutes, as well 
as the Nature of our People, 
that Liberty is maintain d: 
And till our Laws in Being 
are wholly Subwerted and In- 
novated, we cannot in any De- 


gree feel the Weight of Sla- 


ry oe 
Liberty ſpurs us on to Action, 
and gains us Property, and the 
Law of the Land ſecures 1 » 

| oth. 


The PREFACE. 

both. Liberty is the Life and 
Soul of Englilhmen; and Pro- 
perty is ever attending on this 
fair Miſtreſs. I hade there- 
fore here Collected the Chief of | 
our Laws, made and Enatted | 
for the Preſervation of it 1 
begin with Magna Charta, and 
the Habeas Corpus Act; 
which are followed with ſeveral 
Chapters, on, the Duties and 
Olligations of thoſe in Aut ur 
rity, Crimes againſt the Nine 
and the Subject, the Pun 2 I 
ment due to Crimes, Forjet- |} 
tures,” Pardons, Civil Rights | 
and Liberties, - any ce 18 | 
Lands and Goods, Privileges * 
and Protections of great Per- 
ſons, Parliamentary and State 
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The "PREFACE. 


Affurs, a and the Laws. inf1 rin 
ging npon Publick Liberty. 
The Chapters above enume- 
rated; I hade thrown into great 
Variety of Hrads; | taking in 
a General Knowledge of eve- 


— 


to be known ; n 4 Met 
more eaſ) than that M a Law 
Treatsfe, and = Manner we- 


f ry different from thoſe. who 


have hitherto writ on this 
Subject. For tho the Subject 


I hawe treated of be not 


new in it ſelf, it will be high- 
ly obvious, that my Treatiſs Is 
New from the Beginning to 
the End. 


Z. AMy Comments on Magna 
Charta, and the Habeas Cor- 


pus Law, are entirely New ; 
1 the 


The PRE FACE. 


the Commentaries and Obſer- 
vations elſewhere inter ſpers tare 
Hkewiſe the ſame : They contain 
an honeſt. Spirit; Si tho! they 
are generally hor, yet many 
them are —— and I pe, 
an duly conſidering them, they'll 
* ar ſd Tf, that the At 

bill Ty entitled. to the 
Character 1 4 True En Engle 
_ 9 K * 
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Liberty and Property. 


HE great Bulwark of Liberty and 
Property, is Magna Charta; the 
Charter of Eugliſb Liberties ; by this 
Law, the Freedom of our Anceſtors, 
lorious in the Hiſtory of their Times, was 
inviolably preſerv'd ; and by this Statute, tis 
to be hop'd we ſhail be always free from Slavery 
and Servitude : It is from Mag ua Charta, as 
from the Fountain, all our Laws of Liberty 
are deriv'd ; for it is that alone, which hath 
rendered us a brave and flouriſhing Nation. 
As this Charter is the Foundation of every 
Thing valuable to a free People, I ſhall be- 
gin my Treatiſe with it; by inſerting the 
Statute it ſelf at large, he proceeding to 
make a ci, but honeſt Comment there- 
UPON, 


% 


B | Magna 


2 The Laws of 


Magna Charta, or the Great Charter 
the Third. "x 


H by the Grace of God, King of 
England, Lord of Ireland, Duke of Nor- 
mandy and Guyan, Sc. To all Archbiſhops, 
Biſhops, Abbots, Priors, Earls, Barons, Sheriffs, 
Povolls, Officers, and to all Bailiffs, and other 
our faithful Subjects, which ſhall ſee this pre- 


ſent Charter, greeting. Know you, that we 


unto the Honour of Almighty God, and for 
the Salvation of the Souls of our Progenitors 
and Succeſſors, Kings of England, to the 
Advancement of holy Church, and Amend- 


ment of the Realm, of our meer and 


free Will, have given and granted to all Arch- 
biſhops, Biſhops, Abbots, Priors, Earls, Ba- 


rons, and to all Freemen of this our Realm, 


theſe Liberties following, to be kept in our 
Kingdom of England for ever. | 
G ih. 

A Confirmation of Liberties. 


Pt, we have granted to God, and by 
this our preſent Charter have confirm'd 
for us and our Heirs for ever; tat the Church 
of England ſhall be free, and mall have all 
her whole Rights and Liberties inviolable. 


We have granted alſo, and given to all the 
PFreemen of our Realm, for us and our Heirs 


for 


— 
P 
* 


Liberty and Pꝛoperty. 3 
for ever, theſe Liberties under- written, to 
= have and to hold to them and their Heirs for 


ever. : r 


CHAT i 
The Relief of the King's Tenant of full Age. 


| I F any of our Earls or Barons, or any other 
z which hold of us in chief by Knight's Ser- 
vice die, and at the Time of his Death, his 
Heir be of full Age, and oweth to us Re- 
lief, he ſhall have his Inherirance by the old 
Relief, that is to ſay, the Heir or Heirs of 
an Earl, for a whole Earldom, by one hun- 
dred Pounds ; the Heir or Heirs of a Baron, 
for a whole Barony, by one hundred Marks; 
the Heir or Heirs of a Knight, for one whole 
XZ Knight's Fee, one hundred Shillings, at the 
XZ moſt. And he that hath. leſs ſhall give leſs, 
according to the old Cuſtom of the Fees. 


C H A P. III. 


The Wardfhip of an Heir within Age, the 
Heir a Knight. 


B UT if the Heir of any ſuch be within 
Age, his Lord ſhall not have the Ward 
of him nor his Land, before that he hath ta- 
ken of him Homage. And after that ſuch 
an Heir hath been in Ward, when he is 
come to full Age, (that is to ſay to the Ape 
of 21 Years) he ſhall have his Inheritance 
without Relief, and without Time; fo that 
if ſuch an Heir being within Age be made a 

B 2 Knight, 


4 The Laws of 
Knight, got 1 his Land ſhall re- 


main in t eping of his Lord, unto the 
N 


1 w 


Term afore ſaid. 
CHASE IV. 


No Maſte ſhall be made by a Guardian in 
| Ward's Lands. 


| | HE Keeper of the Land of ſuch an 
| 1 Heir, ug within Age, ſhall not take 
of the Lands of the Heir but reaſonable Iſ- 
1 ſues, reaſonable Cuſtoms, and reaſonable Ser- 
vices, and that without Deſtruction and 
| 


Waſte of his Men and his Goods. (2.) And 
if we commit the Cuſtody of any ſuch Land 
to the Sheriff, or to any other, which is an- 
4 ſwerable unto us for the Iſſues of the ſame 
Land, and he make Deſtruction or Waſte of 
Wl! thoſe Things that he hath in Cuſtody, we will 
| take of him Amends and Recompence there- 
1 fore. (3.) And the Land ſhall commit- 
WI ted to two lawful and diſcreet Men of that 
| Fee, which ſhall anſwer unto us for the Iſ- 
i Tues of the ſame Land, or unto him whom 
nn we will aſſign. (4.) And if we give or ſell to 
any Man the Cuſtody of any ſuch Land, and 
he therein make Deſtruction or Waſte, he 
Mall loſe the ſame Cuſtody : And it ſhall be 
aſſign d to two Jawful and diſcreet Men of 
that Fee, which alſo in like Manner ſhall be 
anſwerable to us, as aforeſaid. 


WY Ln we — — 4 - 


F CHAP. 
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C HAF. V. 


Guardians ſhall maintain the Inheritance of 
their Wards : And of Biſhopricks. 


T H E Keeper, ſo long as he hath the 
Cuſtody of the Land of ſuch an Heir, 
ſhall keep up the Houſes, Parks, Warrens,. 
Ponds, Mills, and other Things pertaining to 
the ſame Lands, with the Iſſues of the ſaid 
Land : And he ſhall deliver to the Heir, 
when he cometh to his full Age, all his Land, 
ſtor d with Ploughs, and all other Things, ar 
the leaſt as he receiv'd it. All theſe T 2 4 
ſhall be obſerv'd in the Cuſtody of Arc 
biſhopricks, Biſhopricks, Abbies, Priories, 
Churches and Dignities vacant, which apps" 
tain to us: Except this, that ſuch Cuſtody 
ſhall not be ſold. 


CH AP. VL 


Heirs ſhall be married without Diſparage-- 
| ment. 


1 tk ſhall be married without Diſpa- 


ragement. 


CH A P;::VIE 


A Widow fball have her Marriage, Inberi- 
= Tiance, and Quarentine. The King's Widow. 


A Widow, after the Death of her Husband, 


| Incontinent, and without any Difficulry, 
-"W 43 ſhall 


| 


6 The Laws of 


ſhall have her Marriage, and her Inheritance. 


(2.) And ſhall give nothing for her Dower, 
her Marriage, or Inheritance, which her 2 


Husband and ſhe held the Day of the Death I 


of her Husband. (3.) And the ſhall tarry in 3 
the chief Houſe of her Husband, by ” oi J 
Pays after the Neath of her Husband, with- 


in which Days her Dower ſhall be aſſign'd b 
her (if it were not aſſign' d her before) or that 
the Houſe be a Caſtle. (4.) And it ſhe de- 


pts from the Caſtle, then a competent Houſe 


ſhall be forthwith provided for her, in the 
which ſhe may honeſtly dwell, until her 
Dower be to her aſſign d, as is aforeſaid ; and 
the ſhall have in the mean Time her rea- 
ſonable Eſtovers of the Common. (5.) And 1 


for her Dower ſhall be aſſign'd unto her the 3 


third Part of all the Lands of her Husband, 


which were his, during Coverture, ny 3 


The were endowed of leſs at the Church- 7 
Door. (6.) No Widow ſhall be diſtrained to 


marry her ſelf: Nevertheleſs ſhe ſhall find 
Surety, that ſhe ſhall not marry without our 
Licence and Aſſent, (if ſhe hold of us) nor 
without the Aſſent of the Lord, if ſhe hold 
of another. | 1 


CHAP. VII. 
How Sureties ſhall be charged to the King. 


E or our Bailiffs ſhall not ſeize any * 
VY Land or Rents for any Debt, as long 
as the preſent Goods and Chattels of the 
Debtor do ſuffice to pay the Debt, and the 


Debtor himſelf be ready to ſatify therefore 
(2.) Neither | 


a 
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(2.) Neither ſhall the Pledges of the Debtor 


be diſtrained, as long as the principal Debtor 
is ſufficient for the Payment of the Debt. 
(3.) And if the principal Debtor fail in the 
Payment of the Debt, yo — nothing where- 
with to pay, or will not pay where he is a- 
ble, the Pledges ſhall anſwer for the Debt. 
(4.) And if they will, they ſhall have the 
Lands and Rents of the Debtor until they be 
ſatisfied of that which they before paid for 
him, except that the Nebtor can ſhew him- 
ſelf to be acquirted againſt the ſaid Sureties. 


CHAT. Ik 


The Liberties of London, and other Cities. 
and Towns coufirm d. | 


PHE City of London ſhall have all the 


old Liberties and Cuſtoms which it hath 
been uſed to have. Moreover, we will and 
0 that all other Cities and Boroughs, 
owns, and the Barons of the five Ports, and 
all other Ports, ſhall have all their Liberties 
and free Cuſtoms. | 


CHAT © 
None ſhall diftrain for more Service than due. 
NS Man ſhall be- diſtrained to do more 


Service for a Knight's Fee, nor for any 
Freeholder, than therefore is due. 


B 4 CHAP. 
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CHAP. XL 


Tie Common Pleas ſhall not follow the King's 
arr. 


£” Ones Pleas ſhall not follow our Court, 
A but ſhall be holden in ſome Place certain. 


CHAP. XII. 5 


Where, and before whom Aſſizes ſhall be taken. 
Adjournment for Difficulty. 


A Sfizes of Novel Diſſeiſin and of Moridan- 
| ceſtor, ſhall not be taken but in the 
Shires, and after this Manner : If we be out 
of the Realm, our chief Juſtices ſhall ſend 
our Juſtices through every County once in the 
Year; which, with the Knights of the Shire, 
hall take the ſaid Aſſizes in thoſe Counties. 
(2.) And thoſe Things that, at the coming 
of the aforeſaid Juſtices, being ſent to take 
thoſe Aſſizes in the Counties, cannot be de- 
termined, ſhall be ended by them in ſome 
other Place in their Circuit. (3.) And thoſe 
Things which for Difficulty of ſome Articles 
cannot be determin'd by them, fhall be refer- 
red to our Juſtices of the Bench, and there 
ihall be ended. | 
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CH A P. XIII. 
Mies of Darrein Preſentment. 


1 Sſizes of Darrein Preſentment, ſhall be al- 
21 ways taken before our Juſtices of the 
Bench, and there ſhall be determin d. 


HA f. . 


How Men of all Sorts ſhall be Amerc d, and 
by whom. | 


A Free Man ſhall not be amerced for a. 

ſmall Fault, but after the Manner of the 
Fault. And for a great Fault, after the Great- 
neſs thereof, ſaving to him his Contenement. 
(2.) And a Merchant likewiſe, ſaving to him 
his Merchandize. (3.) And any other's Vil- 
lain than ours ſhall be likewiſe amerced, ſa- 
ving his Wainage, if he fall into our Mercy: 
(4.) And none of the ſaid Amerciaments 
ſhall be aſſeſſed, but by the Oath of honeſt 
and lawful Men of the Vicinage. (5.) Earls 
and Barons, ſhall not be amerced, but by 
their Peers, and after the manner of their 
Offence. (6.) No Man of the Church ſhall 
be amerced after the Quantity of his Spiri- 
tual Benefice, but after his Lay-Tenement, 
and after the Quantity of his Offence. 


CHAP; XV. 
Making of Bridges and Banks. 


O Town nor Freeman ſhall be diſtrain- 
ed to make Bridges nor Banks, but ſuch 
| B 5 aa 


as of old Time, and of Right have been ac- 


cuſtomed to make them, in the Time of K. 
Henry our Grandfather. 


CH A P. XVI. 
Defending of Banks, 
N O Banks ſhall be defended from hence- 


forth, but fuch as were in Defence in 
the Time of K. Henry our Grandfather, by 
the ſame Places and the ſame Bounds as they 
were wont to be in his Time. 


e p. XVI. 
Holding Pleas of the Crown. 


Mo O Sheriff Conſtable, Eſcheator, Coro- 
4'Y ner, nor any other our Bailiffs, ſhall 
hold Pleas of the Crown. 


CHAP. XVII.. 


> he King's Debtor Aying, "the King ſhall 
„„ 3 * '* Gn | 


JF any that holdeth of us Lay-fee do die, 
and our Sheriff or Bailiff do ſhew our Let- 
ters Patents of our Summons for Debt, which 
the dead Man did owe to us ; it ſhall be law- 
ful for our Sheriff or Bailiff, to attach and 
inroll all the Goods and Chattels of the Dead, 
being found in the ſaid Fee, to the Value 

of the ſame: Debt, by the Sight and Teſti- 
* mcny. of lawful Men, fo that nothing thereof 
; be 


I 
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be taken away, until we be clearly paid off 
the Debt. (z.) And the Refidue ſhall re- 
main to the Executors, to perform the Te- 


ſtament of the Dead. (3.) And if nothing be 
owing to us, all the Chattels ſhall go to the 


Uſe of the Dead, faving to his Wife andChil- 
dren the reafonable Parts. 


CHAP. XIX. 
Purveyance for 4 Caſtle. 


N O Conſtable, nor his Bailiff, ſhall take 
Corn or other Chattels of any Man, if 
the Man be not of the Town where the Ca- 
tle is, but he ſhall forthwith pay for the 
ſame, unleſs that the Will of the Seller was 
to reſpite the Payment. And if he be of the 
ſame Town, the Price ſhall be paid unto 
him within 40 Days. C 


40. &#:; $$; 
Doing of Caftle-Ward. 


N O Conſtable ſhall diſtrain any por 7 
to give Money tor keeping of his Caſtle, 
if he himſelf will do-it in his proper Perſon, 
or cauſe it to be done by another ſufficient 
Man, if he may not do it himſelf for a rea- 
ſonable Cauſe. (2.) And if we do lead or 
ſend him in an Army, he ſhall be free from 
Caftle-Ward for the Time that he ſhall be 
with us, in Fee in our Hoſt, for the which he 
hath done Service in our Wars. | 


CHAP, 
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"co: GM l 
Taking of Horſes, Carts, and Woods. 


N Sheriff nor Bailiff of ours, nor any o- 


ther, ſhall take the Horſes or Carts of 
any Man to make Carriage, except he pay 
the old Price limited. (z.) No Deme ſne Cart of 
any ſpiritual Perſon or Knight, or any Lord, 
ſhall be taken by our Bailiffs. (3.) Nor we, 
nor our Bailiffs, nor any other ſhall take any 
Man's Wood for our Caſtles, or other our Ne- 
ceſſaries, but by the Licence of him whoſe 


Wood it is. 


CHAP. XXIL 


How long Felous Lamas ſhall be bolden by the 
| | King. | 


17 E will not hold the Lands of them that 

be convict of Felony, but one Year and 

one Day, and then thoſe Lands ſhall be de- 
livered to the Lords of the Fee. 


CHAP. XXIII. 
In what Place Wears ſhall be put down. 


LL Wears from henceforth ſhall be ut- 
terly put down by Thames and Medway, 
and through all Englaud, but only by the 
Sex Coalls. | | TD 


CHAP 


Liberty and Property. 13 


CHAP. XXIV. 


In what Caſe a Præcipe in Capite is not 
__ grautable. | 


T HE Writ that is called Præcipe in Capite, 
ſhall be from henceforth granted to no 
Perſon of any Freehold, whereby any Free- 
man may loſe his Court. 


C HAP. XXV. 
There ſhall be but one Meaſure throughout the 
Realm. ; | 


ONE Meaſure of Wine ſhall be through 
our Realm, and one Meaſure of Ale, and 
a Meaſure of Corn, that is to ſay, the Quar- 
ter of London. (2.) And one Breadth of 
dyed Cloth, Ruflets, Oc. that is to ſay, . two 
Z Yards within the Liſts. (3.) And it be 
of Weights as it is of Meaſures. N 


g 0 Ar. xXXVL 
9 Inquiſition ¶ Life and Aſemi r. 
| I Noob ing from henceforth ſhall be given for 


a Writ of Inquifition, nor taken of him 
that 2 Inquiſition of Life or Member, 


but it ſhall be granted freely, and not de- 
ny'd. * ; 


CHAP. 
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CHAP. XXVII. 


' Teunre of the King, in Socage, and of another 
by Knigit's Service. Petit Serjeanty. 


T* any do hold of us by Fee-Farm, or by 
Socage, or Burgage, and he holdeth Lands 
of another by Knight's Service, we will not 
have the Cuſtody of. his Heir, nor of his 
Land, which is holden of the Fee of another, 
by reaſon of that Fee-Farm, Socage, or Bur- 

age. (2.) Neither will we have the Cuſtody of 

ch Fee-Farm, or Socage, or Burgage, except 
Knight's Service be due unto us out of the ſame 
Fee- Farm. (z.) We will not have the Cuſtody 
af the Heir, or of any Land, by Occaſion of a- 
ny Petit Serjcantry that any Man holdeth of 
us by Service, to pay an Arrow, or the like. 


CHAP. XXVII. 
Wager of Law ſhall not be without Witneſs. 


O Bailiff from henceforth, ſhall put a- 

ny Man to his open Law, nor to an Oath, 
upon his own bare Saying, without faithful 
Witneſſes brought in for the ſame, 


CHAP. XXIX. 


None ſhall be condemn'd ir hour Trial. Ju- 
ſtice ſhall not be ſold or deſerr l. 


Ne Freeman ſhall be taken or impriſoned; 
or diſſeiſed of his Freehold, or Liberties, 
| or 
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or free Cuſtoms, or be outlaw'd or exiled, or 
any otherwiſe deſtroy d, nor we will not paſs 
upon him, nor condemn him, but by lawful 
Judgment of his Peers, or by the Law of the 
Land. (2.) We will ſell to no Man, we will 
not deny or defer to any Man either Juſtice 
or Right. 


CHAP. XXX. 


Merchants, Strangers, coming into this Realm, 
ſhall be well uſed. | 


LL Merchants (if they were not openly 
| rohibited before) ſhall have their ſate and 
ſureConduBt to depart outof England, to come 
into England, to tarry in and go through 
Erxgland, as well by Land as by Sea, to buy 
and ſell without any Manner of evil Tools, by 
the old and rightful Cuſtoms, except in Time 
of War. '(2.) And if they be of a Land ma- 
king War againſt us, and be found in our 
Realm at the Beginning of the Wars, they 
ſhall be attached without Harm of Body and 
Goods, until it be known unto us or our chief 
Juſtice, how our Merchants be intreated there 
in the Land making War againſt us. (3.) And 
if our Merchants be well intreated there, 
theirs ſhall be likewiſe with us. 


CHAP. XXXI. 


Tenure of a Barony, coming into the King's 
Hand by Eſc heat. 


TY any Man hold of any Eſcheat, as of the 
Honour of Jallingford, Nottingham, Bo- 
loi gu, 


16 The Laws of 


loign, or of any other Eſcheats which be in 
our Hand, and are Baronies, and die, his 
Heir ſhall give none other Relief, nor do | 
none other Service to us than he ſhould to 
the Baron, if it were in the Baron's Hand. 
(2.) And we in the ſame wiſe ſhould hold it 

as the Baron held it, neither ſhall we have by 
Occafion of any - Barony or Eſcheats, any 
Eſcheat or Keeping of any of our Men, un- 
leſs he that held the Barony or Eſcheat, - 
therwiſe held of hs in chief. 2 


CHA p. XXXII. 


Lands ſhall not be aliened to the Prejudice of | | 
the Lord's Service. 43 


N O Freeman, from henceforth, ſhall give 
or ſell any more of his Land, hug ſo | 
that of the Refidue of the Lands, the Lord 
of the Fee may have the Services due to him, 
which belongeth to-the Fee. 


CHAP. XXXIIL 


Patrons of Abbies ſhall have the Cuſtody of : | 
them in the Time of Vacation. b 


AL L Patrons of Abbies, wh ich have the 
King's Charter of England, of Advow- 
ſon, or have old Tenure or Poſſeſſion in the 
fame, ſhall have the Cuſtody of them when 
they fall void, as it hath been * 
and as it is afore declared. 


CHAP. 
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CHAP. XXXIV. 


= 7: what Caſe only a Woman fhall have Appeal 
| | of Death. 


N O Man ſhall be taken or impriſoned up- 
on the 7 * of a Woman, for the 
Death of any other than her Husband. 


CH AP. XXXV. 


At what Time ſhall be kept a Country Court, 
Sheriffs Turn, and a Leet. 


O Country Court, from henceforth, ſhall 

be holden, but from Month to Month; 
and where greater Time hath been uſed, 
there ſhall be greater. (2.) Nor any Sheriff 
or his Bailiff ſhall keep his Turn in the 
Hundred, but twice in the Year: And no 
where but in due Place and accuſtomed, that 
is to fay, once after Eaſter, and again after 
the Feaſt of St. Michael. (3.) And the View ' 
of Frank-Pledge ſhall be likewiſe at the Feaſt 
of St. M:shaet without Occaſion. So that e- 
very Man have his Liberties which he had, 
or uſed to have in the Time of K. Henry 
our Grandfather, or which he hath purchas d 
fince. (4.) The View of Frank-Pledge ſhall 
be done, that our Peace may be kept. 
(5.) And that the Tything be wholly kept 
as it hath been accuſtomed. (6) And that 
the Sheriff ſeek no Occaſions, and that he be 
content with ſo much as the Sheriff was wont 
to have for his View-making in the Time of 
K. Henry our Grandfather. CHAP. 


GA err. 
No Land ſhall be given in Mortmain. 


T ſhall not be lawful from henceforth for 
any one to give his Lands to any Religi- 
ous Houſe, and to take the fame Land again 
to hold of the ſame Houſe. Nor ſhall it be 
lawful to any Houſe of Religion to take the 
Lands of any, and to leaſe the ſame to him 
of whom he receiv'd it: If any from hence- 
forth give his Lands to any Religious Houſe, * 
and thereupon be convict, the Gift ſhall be ? 
utterly vobd, and the Land ſhall accrue to the 
Lord of the Fee. 3 


CHAP. XXXVI. 


A Sulfidy in reſpebt of this Charter, and the N 
Charter of the Foreſt, granted to the King. 


EScuage from henceforth ſhall be taken, 
like as it was wont to be in the Time of 
K. Henry our Grandfather : - reſerving to all 
Archbiſnops, Biſhops, Abbots, Priors, Tem- 
lers, Hofpitallers, Earls, Barons, and all 
erſons as well Spiritual as Temporal, all 
their free Liberties and free Cuſtoms which 
they have had in Time paſſed. (2.) And all 
theſe Cuſtoms and Liberties aforeſaid, which 
we have granted to be holden within this 
our Realm, as much as appertaineth to us 
and our Heirs, we ſhall obſerve. (3.) And 
all Men of this our Realm, as well Spiritual 
as Temporal (as much as in them is) ſhall ! 
obſerve the ſame againſt all Perſons in Wo ; 
| 8 WIC 7 
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wiſe. (4.) And for this our Gift and Grant 
of theſe Liberties, and of other contained in 
our Charter of Liberties of our Foreſt, the 
Archbiſhops, Biſhops, Abbots, Priors, Earls, 
Barons, Knights, Freeholders, and other our 
Subjects, bave given unto us the fifteenth 


Part of all their Moveables. (5.) And we 


have granted unto them on the other Part, 
that neither we nor our Heirs ſhall procure 
or do any Thing, whereby the Liberties in 
this Charter contained, ſhall be infringed or 
broken. (6.) And if any 'Thing be procured 
by any Perſon contrary to the Premifles, it 
ſhall be had of no Force or Effect. 


4 New COMMENT on Magna 
Charta, or the Great Charter of 
Engliſh Liberties. 


T HIS. Charter is for the moſt Part only 


Decleratory of the Common Laws and 


Liberties of the Kingdom; and the Pream- 


ble to it demonſtrates that the Makers 
thereof were induced to it by the ſtrongeſt 
Motives of Duty to God, and Zeal for their 
Country, When we confider the following 
Preamble, That to the Honour of God, for 
the Salvation of our Souls, the Advancement 
of Holy Church, and Amendment of the Realm, 
Ie have given and granted, &c. We find a 
Religious Spirit, (peculiar to thoſe antient 
Times) worthy of a great and powerful King, 
who intended Juſtice to a great and free 
People. CHAP. 


20 The Laws of 
I. 


The Church of England ſhall be free, and ; 
have all her Rights inutolable: And the * 
Liberties are granted for ever. | 0 


AS the Church is of the higheſt Concern- 
1 ment in a Chriſtian Country; ſo this is 
here the firſt provided for. And the Liber- 
ties of the People are granted for ever, that 
neither the Accidents of Time, nor any o- 
ther Caſualty, might eraze or obliterate them. 


CHAP. II. 


Aſeertains what is to be paid by the King's | 
Tenant as a Relief, from an Earldom to a © 
Knight's Fee, and under, to prevent Impo- 
ſition on Heirs. D 


A Relief is a certain Sum of Money which 
the Tenant holding by Knights Service, 
or other Tenure, for which Homage or Ser- 
vice is due; or by Socage Tenure, for which 
no Homage is due, and being at full Age on 
the Neath of his Anceſtor, pays unto his Lord, 
Sc. for his Entrance upon Fi Inheritance. 
The Sum paid is different, according to 
the Cuſtoms of Manors: In ſome Places J 
have known it a Year's Value of the Lands. 
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Din. . 


The Law is here made known as to Wardſhip 
of Heirs, until the Age of 21 Tears. 


BY T this is taken awa by Stat. 12. Car. 
2. c. 4. which aboliſhes the Court of 


XZ Wards and Liveries. 


CHAP. IV and V. 


Direct that no Waſte ſhall be made by Guar- 

= atians of the Ward's Lands, but they are 

to keep ti the Inderitance, and reſign the 
" fame to the Heirs, when at Age. | 


HE Statute 12. Car. 2 has alſo made 

theſe Chapters of no Effect as to Wards; 
but by the ſame Statute, Guardians are to be 
appointed for Minors, who are accountable 
for the Profits of their Eſtates, and to yield 
Poſſeſſion thereof when their Guardianſhip is 
determin'd : But the Power is taken from the 
Crown, and lodg'd in the Parents of the Chil- 
27 dren, as to appointing ſuch Guardians, Oc. 


CHAF, YL 


Marriages are not to be made with Diſpa- 


T His is underſtood where an Heir to Land, 
who ought to ſupport the Honour and 
Dignity of his Family by good Alliances, mar- 
Ties 


22 The Laws of \ 


ries under his Degree, or againſt Decency, to 
the Diſgrace of himfelf ad his Iflue. 4 
We in England are more ſubject to this 
Fault than any other Nation, the Dutch ex- 
cepted. | 3 


r 


Makes Proviſion for the Dom of Widows: 7 
They are to tarry in the chief Houſe of the 
Husband by 40 Days after his Death, till 
— be afſign'd them, if it were not le- 

ore. 


| Dor being what the Law provides for 
the Maintenance of the Widow, ſhe is to 
remain in the chief Houſe of the Husband, 
(if it be not a Caſtle) and there be maintain'd 
"till her Dowry is aſſign d, if it be not aſſign'd 
her before; that is, if her Dower be not ap- 
pointed in the Husband's Life-time, (which 
the Common. Law in ſome Caſes allows) or 
were not ſettled upon her on the Contract of 

Marriage. TE 
And for her Dower ſhe ſhall be aſſign d a 
third Part of all the Lands of her Husband----- 
A third Part only of the Husband's Lands is 
allotted for the Wife, in regard to the Chil- | 
dren a Man may leave behind him, whom the 
Law mult likewiſe provide for. But when a 
Woman of Fortune is married, (or if a Wo- 
man has no Fortune) the Husband by Join- 
ture is at Liberty to ſettle what Dowry 
he pleaſes, without any Limitation. | 

No Widow ſhall be diſtrain'd to marry------ 
This Clauſe is made in Favour of i 
hic 
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which in all Caſes is an Enemy to Reſtraint, 
and protects the People from all kinds of 


4 Compulſion. 


e YR 


Lands or Rents are not to be ſeized by Bai- 
liffs, ſo long as the Goods of the Debior ar 
ſufeetent for the Debt. 


Oods being a far leſs valuable Property 
than Lands, that they ſhould be firſt 
attach d and extended, is highly reaſonable; 
as the Inheritance is of the greateſt Impor- 
tance, the Law is ever careful to preſerve it. 
Nor ſhall the Pledges be diſtrain'd, as long 
as the principal Debtor is ſufficient This 
is ſo very conſonant to Juſtice and Equity, 
that it needs no Comment. . 


ws 4 of "hp = 


Confirms the Liberties of the City of London, 
and all other Cities and Towns. 


THE antient Liberties of Towns and Cor- 
pora tions, as to their Government, choo- 
fing of Officers, £97. whether they be enjoy d 
by Charter or Cuſtom, are here confirm'd to 
the People. And without theſe Liberties, 
where would be the Honour of the Zrgliſh 
Nation ? 
Without them, we ſhould be in a worſe 
Condition than any of our Neighbours. 


"CHAP. 
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i 
None is to diſtrain for more Service than due. 


ALL Diſtreſſes are attended with ſome Vi- 
olence, and therefore are only to be ta- 
ken where Perſons are obſtinate, and refuſe to 
fatisfy their lawful Engagements, (and then 
it is principally owing to their own Fault) ſo 
that it is reaſonable a Law ſhould be made to 
prohibit Diſtraining for more than is due. 


CHAP. XI. 


The Common Pleas ſhall be holden in ſome 
Tn Place certain. 


A® the Court of Common Pleas is the high- 
eſt Common-Law Court for determining 
Trials of Property, (it being the only one 
for real Cauſes) it is fit this Court ſhould not 
be obliged to follow the King, but be held 
at a certain Place, of which all Perſons might 
take Notice, and be always at a Certainty in 
their Proceedings therein, without which 
great Confuſion would inevitably enſue. 


CHAP. XIL 


Aſſizes of Novel Difſeiſin and of Mortdan- 
ceſtor, ſhall be taken by Fuſlices in ever 
County once a Tear, and Things of Dif. 
culty be referr'd to the Fuſtices of the Bench. 


A Sſizes, is an Aſſembly of Knights, and o- 


ther ſubſtantial Men, with the Judge or 
| Juſtice, 
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Juſtice, in a certain Place, and at a certain 
Time appointed. All the Counties of Eng- 
land are divided * — 5 L and 1 
; es are aſſign ing's Commiſſion 
E * Circuit, who hold . Aſſizes twice 
2 ear in roy County, and try and deter- 
mine all Cauſes Civil and Criminal. | 
Aſſize of Novel D:fſei/tn, is where a Te- 
nant is difſeiſed of his Freehold, and put to 
his Writ to recover Poſſeſſion of what he hath 
loſt. And Aſſize of Moridanceſtor lies where 
a Man's Anceſtor, Father, Mother, Brother, 
* — c. dies ſeiz d of: we flag gov in F 
and a Stranger enters upon the Lands, 
keeps the Poſſeſſion from the Heir. 


CCH P. III. 


of Darrein Preſentment to be taken by 
the Juſtices of the Bench. . 

Shze of Darrein Preſentment, lies where 

2 Man is diſturb'd in his Prefentation to 
| a Church, on an Avoidance happening, he 
and his Anceſtor having before preſented to 
the ſame Church. 

By Writ of Darrein Preſentment, or AP 
Inpedit, the Patron may compel the Admiſ- 
„ and Inſtitution of his Clerk into the Be- 
Wi! 2. 


O CHAP, 


3 
— — — —— 
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CHAP. xv. 
Freeman is not to be Amerc'd for a ſmall 
Fault, but after the Manner of the Fault : 

And for a great Fault, after the Greatneſs 
thereof, ſaving to him his Contenement ; 
and the Amerciaments ſhall be afſeſfd by 

ꝛhe Oaths of honeſt and lawful Men. 


TH. Chapter is very much for the Liber- 
ty of the Subject; It enacts, that for a 
ſmall Fault a ſmall Puniſhment ſhall be in- 
Aifted, and that even for great ones a Man is 
not to be amerc'd ſo as to be deſtroy d; for 
there is a Saving of his Contenement, 7. e. his 
Freehold, which is not to be injur'd by is: 
And I look upon all Fines and Amercements 
beyond a Man's Ability to fatisfy, when the 
Offender is under Impriſonment till paid, 
to amount to Impriſonment for Life, which 
is grievous to' Engliſhmen. oa 

As to the Amercements being aſſeſs'd by 
the Oaths of lawful Men, this relates to 
private Damages; for in other Caſes, the 
Court has Power to impoſe the Fine. 
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No Town is to be diftrain'd for Bridges and A 
Banks, but ſuch as of old Time have been 
accuſtomd. 1 


7 HESE Chapters carefully guard againſt 
Innovations and Incroachments. The 
Buſineſs of Banks, is now belon2ing to Com- 
| Pp miſſioners 
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miſſioners of Sewers; whoſe Office it is to 
drain Marſhy Lands from Inundations of the 
Sea. 


CHAP. XVII, 


Sheriffs, Coroners, &c. are prohibited to hold 
= Pleas of the Crown. © 


GHeriffs being Officers of the Crown, had 


anciently Juriſdiction to try and deter- 
mine Offences againſt it. | 


CHAP. XVIII. 


| The King's Debtor dying, his Debt ſhall be 


firſt paid, before any other. 


T is a very reaſonable Prerogative to the 
King, that his juſt Demands ſhould be 
firſt ſatisfy d, before the Demand of a Sub- 
ject: But by this Law, the Goods of the 
Deceaſed are not to be attach'd but by the 


Sight and Teſtimony of lawful Men, leſt the 


Eſtate of the Debtor ſhould ſuffer by the Pro- 


| ceſs of the King's Officers in levying his 


Debt, | 
CH AP. XIX and XX. 


Theſe Chapters relate to Purveyance (Corn T 
and Proviſions) for Caſtles, and Caſtle-Ward. 


AL Caſtles being demoliſh'd in the late 
Civil Wars, that they might not give 
Shelter to Rebels, the Duty of Caſtle-Ward 
has long ſince ceas d. 5 gels 
Ca CHAZ: 


ee ˖ —— ͤ CORES 


2 The Laws of 


CHAP. XXL 


No Horſes, &c. are to be taken from any 'by 
Sheriffs, &c. without paying the old Price : 
Nor ſhall any. Man's Wood be taken but by 
the Owner's Licence. 


| | gr—— has the ſtricteſt Regard to the Pro- 


of the Subject; of which, no 


Nan in may 4 lawfully diveſted, without the 


voluntary Act and Beed of the Poſſeſſor, or 


for a valuable Conſideration paid or given. 


CHAP. XXII. 


The King is to have the Lands of Felons for 
2 and a Day, and — the Lord of 
7 E 66, 


Pr Dies * aſtusn, Year, . 
A Wade is a of the King's 


tive, whereby he challenges the Wege of t 


Lands and Tenements of thoſe that are at- 


tainted of Petit Treaſon, or Felony, and holds 


them from the Lord of the Manor: And by 


the Word Waſte, which allows all Manner of 


Devaſtation on Lands, the 'Tenements, Woods, 
and Meadows, may be deſtroy'd, if the Lord 


$2 


8 


2 the Fee do not compound for the Re- 


ion of ſuch Waſte, and the Land from 


po ower thereof. EC 
For Felony, Lands and Tenements, are 
not abſolutely forfeited to the Crown, as in I 
| oh "Treaſon, becauſe it is not like E 
that a Crime againſt the King and the whole 


Caſe of Hi 


Kingdom. CHAP. 
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C HAP. XXI. 
All Wears are to be put down, unleſs it be 
on the Sen Coaſts. 
WVFa⸗ in Rivers are very deſtructive to the 
Increaſe of Fiſh, and therefore Re- 
ſtrain'd, unleſs it be in ſuch Places where 


they are of abſolute Neceſſity, and do the leaſt 
Damage. 


"CHAP. MW. 


3 Relates tothe Writ Præcipe & Capite, which 
2 is to be granted, ſo as no Freeman may loſe 
1 his Court. 


; TH. is a Writ iſſuing out of the Chancery, 
3 for the Tenant holding of the King in 
| chief, as of his Crown. The Loſing of Court, 
in this Chapter, is applicable to the particu- 
lar Privileges of a Freeman. 


nA. xxV. | 
T here ſhall be but one Meaſtire throughout the 


Realm. 


WS, 


B Y this Law is ordain'd that impartial Ju- 
ſtice between Man and Man, ſo highl 
neceſſary in our common Dealings, one with 
another. | | RE 5 
And 'tis by it, we are ſecured from 
Frauds and Deceits in Buying and Selling. 


C 3 CHAP, 


a 


— — 


N O Perſon is a proper Witneſs for himſelf, 
o 


—— ER — — 
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CHA.» XV. 


nupuiſition of Life and Member is to be gram- 


ed freely, and nothing to be given for a 
Writ of Enquiry. | 


WW Here any Engliſh Subject is Murdered, 
or other Injury offer'd to his Perſon, 


left Tuſtice ſhould not be otherwiſe executed 
on the Offender as it ought, and Right be 


done to the Family of the Neceas'd for the 
Loſs of a Relation, and to the King for the 
Loſs of a Subject, this Inquiſition is to be 
granted freely; and without putting thoſe to 
Charges, who are concerned in the Pro ſecu- 


tion, and have been already ſuch immediate 


Sufferers by the Violence. 


CHAP. xxvII. 


Concerning R nights Service, Petit Serjeantry, 
and Socage Tenure. 


KN ights Service, and Petit Serjeanty, are 
LY taken away by 12 Car. 2. c. 24. And 
all Tenures by that AR, are turn'd into free 
and common Socage. 


CHAP. XXVIII. 


No Man ſhall be put to his open Law, upon 
his own Saying, but by lawful Witneſſes. 


becauſe he is intereſted in the Event of 
. 1 his 
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his Suit, and of Conſequence partial for his 


own Advantage; wherefore other Evidences 
are to be produce d in his Cauſe, to prove the 
Matter in Conteſt, by undoubted and un- 
ſuſpected Teſtimony... | n. 

| Vans of Law, is where a Man taking a 
negative Oath as to the Debt, brings ſo many 
Men as the Court ſhall appoint, to avow up- 
on Oath they believe he hath ſworn truly. 


CHAP. X XIX. 
No Freeman ſhall be di ſſeiſed off his Free hold, 


impriſon d, outlaw'd,. exil'd, or condemu'd, 
but by Fudgment of his Peers, or the Law 

| of the Land. And Fuſtice ſhall not be ſold, 
or deny d. 1 Fs es 


TT His Law, is the Boaſt and Glory of 2 ri- 
1 tons, and renders us Great and Happy 
beyond all other Nations: No Man by this 
Law, is to be turn'd out of his Poſſeſſions, 
acquir'd by his honeſt Induſtry, or left him 
by his Anceſtors, at the unſtable Will of the 
; Prince, but by the fix'd Laws of the Land: 
: No Freeman is to be impriſon'd or condemn'd, 
but by Judgment of his Peers, that is by Men 
: of his own Rank and Condition, (which is al- 
fo by Law) or the Laws of the Land ; and 
theſe Peers are not only to be Equals in E- 
ſtate, but they are to 4 Men of Honeſty and 
Integrity, not liable to Corruption, to Bribe- 
= ty, Malice, or Partiality. | 1 
I None is to be depriv'dof the Benefit ef the 
Law, or to be ſent an Exile from his native 
Country, but by Judgment of his Peers, (they 
C 4 are 
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are to judge whether he deſerves it) or the 
Law of the Realm; and that by the Law | 


in Being, know? to the People. For unleſ 
Laws are known and in Being, how can the 
People know when they offend ? 
As to the latter Part of this Chapter, it evi- 
dently ſhows we are a Free-born People; and 
are not to be bought and ſold like Slaves, ei- 
ther in the Diſpoſal of our Lives or our Pro- 
perties. 1 


' Merchants Strangers are to be treated civil. 
2 and protected in their Trade in this 
Kingdom. 3 


IN a Country of Merchandize, as England 
is the greateſt, our Law-makers would be 
very much wanting to our Intereſts, if _ 
did not give a due Encouragement to all 


and f 
pal End and Defign of this Law. 


— 42 


Pagable by Heirs. 


9 


dyiog without Heirs. 


Relates to Eſchears to the King, and Reliefs | 


Þ; Scheat ſignifies any Lands or Profe 
that fall to the King, in Right of his | 
Crown, or to Lords of Manors,' by way of 
Forfeiture, on the Death of their Tenants | 


The 


Merchant Strangers to Trade with and come 
nd ſettle —_— us; which is the princi- |: 
S 4 
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The King had formerly his Efcheator in 
every County; but this Office, having its 
chiet Dependance on the Court of Wards, 1s 
now in a manner out of Date. | 


CHAP. XXXIL 


Freemen are not to ſell ſo much of their Land, 


but that of the Refidne, the Lovd may have 
his Services. | 
JT is requiſite this ſhould be Law, other- 
wiſe the Lord might be at a Loſs for his 
edi in Caſes of Alienations made by his 
enants. 


CHAP. XXXIII. 


Concerning Patrons having the Cuſtody ao. 
Abbies in Time of Vacation. 


TH is highly reaſonable, but is now of no 
Uſe, fince all Abbies were aboliſh'd in 
the Reign of K. Henry the 8th. 


CN LF 20006006 
Amman is to have en for the Death of 
the Haina * 


TIE next of Kin having the Right to 
appeal, (as being ſuppos d the moff zea- 
lous in the Proſecution) the Woman by Mar- 
riage being neareſt related to the Husband, 
has this Right where her Husband is kill'd, 


* 5 Ti if 
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Un 100 "IE 
next Relation has it. 


CHAP. XXXV. 


Diredts the County Court, View of Frank- 
Pledge, &cc. to be held at certain Times. 


— 


bo HE County Court hath Power to try and 
determine Treſpaſſes and Debts in the 
County under 40 5. Value: If they exceed that 
Sum, the Cauſes are to be proſecuted in the 
ſuperior Courts. At the View of Frank- 
Pledge, the Oath of Allegiance is to be ten- 
dered to all Perſons above 12 Years of Age; 
and 'tis the Buſineſs of this Court to ſee the 
Peace be kept.. 


. e HA R XXXVI. 


is unlawful to give Lands to Religious 
| Houſes in Morimain.. 


AM Ortmain is where Lands and Tenements 
are aliened to Biſhops, Parſons, Oc. 
and their Succeſſors; which may not be done 
without the King's Licence. | 
Theſe Alienations in Mortmain, have been 
always judg'd prejudicial to the Crown, as 
tending to make the Clergy too powerful; 
for which Reaſon they have been reſtrain d 

Uy Statute, . Fes 
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CHAP. XXXVII 


Subſidies are to be taken as uſual ; A fifteenth- 
of all Moveables is granted for theſe Liber- 
ties: And all Perſons are to obſerve this 


Charter. Pn 


TI. laſt Chapter of this excellent Statute; . 
1 provides for the King, by granting him, 
the uſual Subſidies and Supplies; but the 
Fifteenth of all Moveables was a Tax, we 
may ſuppoſe to be ſomewhat more than had 

then been cuſtomary , it being a Tax volun- 

tary given, in Conſideration of theſe Liberties 

ranted: And which.ſeems indeed to ſhew:-- 
that all our Liberties. are l deriv d. 
from the Crown 3 tho this is ſufficiently con- 

tradicted, when we confider. that Magna 
Charta, in every Chapter. of it, is only a 

Reſtitution of the antient Common-Law of 
the Kingdom, introducd by Cuitom, and. 
inſiſted upon by the People. 


All Things done contrary to this Charter, 
are declared to. be. of no Force And this, 
L hope, will be Law for ever, 
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— 


| The Har as Cop us Ad, for better 
Securing the Liberty of the Sub- 
ject, made Anno 31 Car. II. 


Tee are ſome other Laws and Statutes | 
in the Annals of our Kings relating to 
Publick Liberty, before we come to the Ha- 
beas Corpus Act; but thoſe I ſhall hereafter 
treat of, under the ſeveral Heads to which 
they belong, (agreeable to my Method in 
handling this Subject) and immediately pro- 
ceed to the Habeas Corpus Law. | 
Seft. I. The Habeas Cor pus Statute reciting 
in the Preamble, that great Delays having been 
uſed by Sheriffs, Goalers, and other Officers, 
to whoſe Cuſtody the King's Subjects had been 
committed, in makin Returns of Writs of 
Habeas Corpus, &c. whereby many Perſons 
_ been long detain'd in Priſon, in ſuch Ca- 
s where by the Law they were Bailable ; 
For Prevention whereof, and the more ſpeedy 
Relief of all Perſons impriſond for any Cri- 
minal Matters. | | 
It enacts, Sect. II. That when any Perſon 
Mall bring any Habeas Corpus directed to any 
Sheriff, Goaler, Ec. for any Perſon in his 
Cuſtody, and the Writ ſhall be ſerv'd on fuch 
Officer, or left at the Goal of the Priſon with 
any of the Under-Officers, the ſaid Officers 
or their Keepers or Deputies within three 
Days, (unleſs the Commitment were for Trea- 
Jon or Felony, plainly expreſſed in the War- 
rant of 9 upon Payment of the 
Charges 
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Ch of bringing the Priſoner, to be aſcer- 
tain' d by the Judge or Court that awarded 
the ſame, not exceeding 12 4. per Mile, and 
upon Security Siren by his own Bond to pay 
the Charges of carrying back, if he ſhall be 
remande by the Court, and that he will not 
make any Eſcape, fhall make Return of ſuch 
Writ, and bring the Body of the Party com- 
mitted before the Lord Chancellor, or es 
or Barons of the Court from whence the Writ 
ſhall iſſue, or to ſuch Perſons before whom 
the Writ is returnable; and ſhall certify the 
true Cauſes of his Netainer or Impriſonment: 
But if the Place of Impriſonment be beyond 
20 Miles, and not above one hundred Miles 
from the Court, then 20 Days is allowed for 
the ſame. | 

Seck. III. And if any Perſon ſhall ſtand 
committed or detained for any Crime, (unlefs 
for Felony or Treaſon plainly expreſſed in the 
Warrant) in the Vacation-time, the Perſon 
committed, not being a Convict, or in Exe- 
cution, may appeal or complain to the Lord 
Chancellor, or any of the Judges, who upon 
View of the Copy of the Warrant of Com- 
mitment, or Oath made, that ſuch Copy was 
denied, ſhall award a Habeas Conpus to be di- 
reed to the Officer, in whofe Cuſtody the 
Party is detained, and be returnable imme- 
diately; and on Service thereof, the Officer, 
within the Times before limited, is to bring 
ſuch Priſoner before the faid Lord Chancel- 
lor, or Judges before whom the Writ is made 
returnable, with the Cauſes of Commitment; 
and thereupon, within two Days after, the 
Priſoner ſhall be diſcharg'd from his Impriſon- 
ment, 
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ment, on entring into Recognizance with one 
or more Surety or Sureties for his Appearance 
in the Court of Kings Bench the Term fol- 
lowing, or at the next Aſſizes for the. Coun- 
ty where the Commitment was, or the. Of- 
fence committed, unleſs it ſhall appear that 
the Party committed is detained upon a legal 
Proceſs or Warrant, for ſuch Matters or Offen- 
ces which are not Bailable by Law. 
Sect. IV. Provided always, that if any Per- 
fon ſhall wilfully neglect to pray a Habeas 
Corpus for his Enlargement, by the Space of 
two Terms after he is committed, he ſhall 
not have any ſuch Writ in Time of Vacation 
in Purſuance of this Act. IT, 
 Sef. V. If any Officer or Officers, ſhall 
neglect or refuſe to make the Returns afore- 
ſaid, or to bring the Body of the Priſoner, 
according to the Command of the Writ, with- 
in che. Times aforeſaid ; or upon Demand 
made by the Priſoner, or any in his Behalf, 
ſhall refuſe to deliver a true Copy of the 
Warrant of Commitment, within the Space of 
fix Hours after demanded, ſuch Officers, 
Goalers, Sc. in whoſe Cuſtody the Pri- 
ſoner ſhall be derained, ſhall forfeit, for the 
firſt Offence, 100 JI. and for the ſecond Of- 
fence 200 l. to the Party griev'd, and be ren- 
der'd incapable to execute their Offices: The. 
Penalties to be recover'd by Action of Debt, 
Bill, Plaint, or Information, in any of the 
King's Courts at Weſtminſter, wherein no Eſ— 
ſoin, Protection, Wager of Law, or Stay of. 
Proſecution ſhall be admitted or allowed. 
Seft. VI. And be it enated, That no Per- 
ſon or: Perſons, which ſhall be ſet at large bye 
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Habeas Corpus, ſhall be again Impriſoned for 
the ſame Offence, by any Perſon other. than 
by legal Order and Proceſs. of fuch Court, 
wherein he ſhall be bound by Recognizance 
to appear, or other Court having Juriſdiction 
of the Cauſe : And if any other Perſon ſhall 


knowingly Impriſon again the Perſon deliver'd. 


or ſet at large, he ſhall forteit to the Priſoner 
oo l. to be recover'd as aforeſaid. 
Sect. VII. Provided, that if any Perſon ſhall 
be committed. for High Treaſon or Felony, 
plainly and ſpecially expreſs'd in the Warrant 


of Commitment, upon his Prayer in open 


Court the firſt Week of the Term, or firſt 
Day of the Seſſions, to be brought to his 
Trial, ſhall not be indicted ſometime: in the 
next Term, or Seſſions, it ſhall, be lawful for 
the Judges, and they are hereby required up- 
on Motion made in Court the laſt Day of the 
Term or Seſſions, either by the . Priſoner ar 
any one in his Behalf, to let the Priſoner at 
Liberty upon Bail, unleſs it appear to the 
Judges upon Oath, that the Witneſſes for the 
King could not be produc'd the ſame Term 
or Seſſions. And if any Perſon committed as 
aforeſaid, upon his Prayer the firſt Week of 
the Term, or firſt Day of the Seſſions, 
ſhall not be indicted and tried the ſecond 
Term, Seffions, Cc. after his Commitment, 
or upon his Trial ſhall be acquitted, he ſhall 
be diſcharged from his. Impriſonment. 

Sect. VIII. But nothing in this Act ſhall 
extend to diſcharge. out of Priſon any Perſon 
charged in Debt or other Action, or with 
Proceſs in any Civil Cauſe, but that after his 
Acquittal for his Crime, he ſhall be kept in 
Cuſtody for ſuch other Suit, Set, 

4 
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Sekt. IX. And if any Perſon or Perſons, | 


Subjects of this Realm, ſhall be committed 


to. any Priſon, or in Cuſtody of any Officer | 


for any Criminal or ſuppos'd criminal Matter, : 


the ſaid Perſon ſhall not be remov'd from the 
faid Cuſtody into the Cuſtody of any other 
Officer; unleſs it be by Habeas Corpus, or 
fome other legal Writ, or where the Prifoner 
is delivered to the Conſtable to be carried to 
Goal, or where any Perſon is ſent by Order 
of a Juſtice of Peace, &c. to the Houſe of 
Correction, or where the Pri ſoner is remov'd 
from one Priſon to another in the fame Coun- 
ty, in order to his Trial by Law, or in cafe | 
of ſudden Fire, Infection, or other Neceſfity. | 
And if any Perſon ſhall make out and fign a- 
ny Warrant or Warrants for ſuch Removal, as 
well he that makes or ſigns ſuch Warrant as 
the Officer that obeys or executes it, ſhall ſuf- 
fer and incur the Pains and Forfeitures in this 
Act before mentioned, both for the firſt and 
ſecond Offence. 2 5 1 
Seck. X. And it ſhall and may be lawful for- 
any Priſoner, to move for and obtain his Ha- | 
bens Corpns, as well out of the High Court of 
Chanceryor the Exehequer, asout of the Courts 
of King's Berch or Common Pleas ; And if 
the Lord Chancellor or any Judge or Baron, 
-in the Vacation Time, upon View of the Co- 
of the Warrant of Commitment, or upon 
Bach made that ſuch Copy was refus'd, ſhall 
deny any Writ of Habeas Corpus by this Act 
requir'd to be granted, they ſhall forfeit to 
the — 9x 500. to be recover'd in Manner 
refaid, 


Sef7. 
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Sect. XI. And it is declared that an Habeas 
Corpus, accord irg to the true Intent of this 
Act, may be directed and run into 1 
ty Palatine, the Cinque Ports, or other pri- 
— Places within the Kingdom of Eng- 
land, Sc. + 8 

Sect. XII. And be it enacted, that no Sub- 
ject of this Realm, ſhall or may be ſent Pri- 
ſoner into Scotland, Ireland Ferſey, Guern- 
ſey, or into any Parts or Places beyond the 
Seas, which are or may be within or without 
the Dominions of his Majeſty, his Heirs, or 
Succeſſors. And if any of the ſaid Subjects 
ſhall be ſo impriſon d, it is declared illegal, 
and every ſuch Perſon ſhall and may for eve- 

ſuch Impriſonment maintain an Action of 

ſe Impriſonment againſt the Perſon by whom 
he ſhall be committed, detained, impriſoned, 


; ſent Priſoner, or tranſported, and againſt all Per- 


ſons that ſhall frame,contrive,write, ſeal or coun- 
terſign any Warrant for ſuch Commitment, or 
ſhall be adviſing, aiding, or aſſiſting in the 
ſame ; and ſhall have 73 to recover 
treble Coſts, beſides Damages, which Dama- 
ges ſhall not be leſs than 500 l. In which 
Action, no Delay, Stay, or Stop of Proceed- 
ing, nor no Injunction, Protection, or Privi- 
lege, Sc. ſhall be allow'd. And the Perſon 
or Perſons who ſhall knowingly frame, con- 


': trive, write, ſeal, or counterſign any Warrant 


for ſuch Commitment, £9c. or ſhall fo com- 
mit, detain, impriſon or tranſport any Perſon 
contrary to this Act, or be adviſing or aidi 


therein, being lawfully convi thereof, 


ſhall be diſabled to bear any Office, and in- 
cur the Pains, Penalties and Forfeitures or- 


dained 
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dained by the Statute of Præmunire, made in- 


the 16th Year of Rich. II. and be incapable | 


of any Pardon from the King, his Heirs or- 
Succeſſors. „ 1 
XIII. But nothing in this Act ſhall extend 


to any Perſon who ſhall by Contract in Wri- - 


R ting agree with any Merchant, or Owner of a | ? 
Plantation, Cc. to be tranſported to any | * 
Parts beyond the Scas, and ſhall have receiv'd | ' 
Earneſt upon ſuch Agreement. | L 
Sef. XIV. And if any Perſon convicted of Fe- 
lony, ſhall in open Court pray to be tranſport- 
ed beyond the Seas, and the Court ſhall think | 
fit to leave him in Priſon for that Purpoſe, | 
ſuch Perſon may be tranſported into any Parts 
beyond the Seas, notwichſtanding this Act. 
Sect. XV. And nothing inthis Act ſhall be con- | 
ſtrued to extend to the Impriſonment of any | 
. Perſon before the 'Time limited for. the 
Commencement of the Act; or Dan Thing! 
adviſed, procured or done relating to ſuch Im- 
riſonment. 5 - 8 
Sedct. XVI. And if any Perſon or. Perſons | 
reſident in this Realm, ſhalt have committed 'Þ 
any capital Crime in Scotland or Ireland, &c. 
where he or ſhe ought to be tried for ſuch Of- 
' fence, ſuch. Perſon or Perſons may be ſent to 
fuch Place there to receive Trial, notwith- 
. ſtanding this Act. | | 
Sect. XVII. Provided, that no Perſon ſhall 
be Sued or Impleaded for any Offence againit 
this Act, unleſs the ſame be done within 
two Years at moſt after the Offence commit- | 
ted, in caſe the Party grieved ſhall not be 
then in Priſon; and if he ſhall be in * 7 
en 


Liberty and Pꝛopertv. 43 
then within the Space of two Years after his 


Delivery out of Priſon, or Deceaſe. 
Sect. XVIII. And to the Intent no Perſon 


may avoid his Trial ar the Aſſizes, Sc. by 
1 Pony his Removal before the Aſſizes at 
l 


ich Time as he cannot be 1 back to 


receive his Trial there, It is enacted, that af- 
ter the Aſſizes proclaimed for that County, 
where the Priſoner is detained, no Perſon 
* ſhall be removed from the common Goal up- 
on any Habeas Corpus granted in Purſuance of 
this Act, but upon any ſuch Habeas Corpus 
hall be brought before the Judge of Aſſize in 


open Court. 


Seft. XIX. Provided, that after the Aſſizes 


are ended, any Perſon detained may have an 


'* Habeas Corpus, according to the Direction 
and Intention of the Act. 


SH. XX. And it is enacted, That if any 
Information, Suit or Action, fhall be brought 


: againſt any Perſon or Perſons for any-Offence 


committed againſt this Law, it ſhall be law- 


| f ful for the Defendants to plead the general Iſ- 
ſiue, and to give ſuch ſpecial Matter in Evi- 


dence, which being pleaded, had been good 


- in Law to have diſcharged them, and the 


ſaid Matter ſhall be as available to all Intents, 


l as if they had pleaded or alledged the ſame 
Matter in Bar or Diſcharge of fuch Informa- 


tion, Suit or Action. 

Sect. XXI. And laſtly, where any Perfon ſhall 
appear to be committed by any Judge, or Ju- 
ſtice of Peace, charged as Acceſſary before 
the Fact, to any Petit Treaſon or Felony, or 
upon Suſpicion thereof, which Petit Treaſon 
or Felony ſhall be plainly and ſpecially * 

e 
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ſed in the Warrant of Commitment, that ſuch 


Perſon ſhall not be removed or bailed by Vir- | * 
other Manner than | * 
they might have been before the making of 
8 the lame. | ; 4 


tue of this Act, or in 


by 
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EXT to Magna Charta, the Haben 
Corpus Act is our All, as to Liberty. It 
ed, without the 
Suſpenſion of Liberty it ſelf; by depriving a a 
Subject of the common Benefit of the Law: | © - 
For by Impriſonment, which is a kind off 
civil Death, a Man is in a Manner dead to all 


can't be in any Caſe ſuſ 


or moft of the Offices and Privileges of Lite. 


It is a miſtaken Notion, a great many Per- 
ſons have conceiv'd, that the Habeas Corpus 
Writ is of a modern not antient Date; and 
that this very great Privilege was firſt intro- 
duc'd with the Reign of K. Charles II. The! 
Writ of Habeas Corpus, was originally or- 
dain'd by the Common Law of the Land, as 
a Remedy for ſuch as were unjuſtly detain d 
in Priſon, to procure them their Liberty: 
— made in the Reign of 


But before the 
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K. Charles, tis true it was difficult to be ob- 
tain'd, becauſe the Judges who had Authori-- 


ty to iſſue it, pretended to have Power either |. 
to grant or deny it; (eſpecially where the 
Party was a Priſoner of State). And for that 
the Sheriffs and Goalers, to whom the Writ | 

Was 


61 06 a. 


at 
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was directed, frequently put the poor wretch- 
ed Priſoner to the China of Evie and 
third Habeas Corpus, (called in Law an 
Alias & Pluries) before they would yield 
Obedience to the firſt ; which being grievous 
to the People, the Statute 31 Car. II. was 
* enacted, to prevent Abuſes of this Nature, 
and further our Laws for the Benefit of the 
Subject. | 


The 1ſt Sf. of this Act, particularly men- 


tions the Delays of Sheriffs, Goalers, and o- 
ther Officers, in making their Returns of 
> theſe Writs, and the Hardſhips the Impri- 
ſon'd thereby ſuffer d; for Remedy whereof, 
In Sec. 2. it ordains, that Sheriffs, Goalers, 
Dc. within three Days after the Service of 
the Habeas Corpus, (or within a certain Time 
' Regard being had to the Diſtance of Place) 
on Payment of Charges allow'd, and the Pris 
ſoners giving Security againſt Eſcapes, ſhall 


make Return of ſuch Writ, and bring the 
Body of the Priſoner before the Lord Chan- 


cellor, or ſome Judge of the Court, whereout 
the Writ ſhall be ifluing, and certify the 
| Cauſe of his Impriſonment, Sc. 
the Commitment be for Treaſon or Felony, 
| plainly and ſpecially expreſs'd in the Warrant. 


Unleſs 


This 2d Sect. is peremytory as to the Duty 


of Sheriffs and Goalers, in their paying Obe- 
dience to this Writ: And as Commitment is in 
the firſt Place neceſſary, before the Writ is to 
be granted, I hope I ſhall be allow'd, by the 


Reader, a ſhort Digreſſion on this Subject. 
And 1ſt. I am to obſerve that the Perſon 
which commits muſt have lawful! Authority 
for his committing. 24%. The Warrant or 
Mittimus 
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Aittimus muſt be lawful, and in Writing un- 
der Hand and Seal. 34ly. The Cauſe muſt 
be contain'd in the Warrant, as for Treaſon 
or Felony, or Suſpicion thereof; for if it do 
not ſpecify the Gauſe, if the Priſoner bring 
his Habeas Corpus, he may be diſcharg'd, be- 
cauſe no Crime appears on the Return; nor 
is it in ſuch Caſe any Offence if the Priſoner | 
eſcape ; whereas if the Mittimus contain the 
Cauſe, the Eſcape would be Treaſon or Felo- | | 
ny, tho in Truth the Offender were not! 
found guilty of the firſt Offence. 47hly. The 
Warrant or Mittimus, containing ſuch lawful F* 
Cauſe, muſt have a lazoful Conclufion, as him 
fafely to keep until he be diſcharg'd by Law, 
Oc. And all Commitments otherwiſe made 
(the great Lord Coke in his Commentary tells! 
us) are contrary to the Act of Magna 
Charta. 1 
Here you have the Law of Commitments 
in a ſmall Compaſs: The Perſon which com- 
mits muſt have lawful Authority to do it; 
his Warrant muſt be lawful; the Cauſe of 
Commitment muſt be lawful, and be men- 
tion'd to juſtify the Commitment; and it 
muſt always have a lawful Conclufion. 
But to return; the Sheriff in three Days 
Space, or within a certain limited Time, is 
to make his Return of the Writ, and bring 
up the Body ; unleſs the Commitment be for 
reaſon or Felony, plainly and ſpecially ex- 
Yreſs'd inthe Warrant of Commitment; which! 
ſt ſnews, that this AQ chiefly concerns Per- 
ſons committed for ſome other Crime than | 
Felony or 'T reaſon, ſpecially expreſs'd, who are 
| to 
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may be done out of Term-time during the 
Vacation) So that the Judges who cauſe the 
Proceſſes to be iſſu'd, as well as thoſe who 
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Corpus: And ſuch who are charged with 


Treaſon or Felony ſpecially expreſs'd, are 


likewiſe to have the Benefit of this Writ af- 
ter a certain Time herein appointed. | 
The zd Sect᷑. requires that Perſons detain'd 
in Priſon for any Crime, (unleſs it be for Trea- 
ſon, £9c. ſpecially expreſs'd) on Complaint 


to the Lord Chancellor, or any of the Judges, 


in the Vacation-time, they ſhall award a Writ 
of Habeas Corpus returnable immediately, on 
View of the Copy of the Warrant of Com- 


mitment, or Oath made of its being denied; 
and the Officer to whom directed is to bring 
up the Priſoner in the Time limited, and the 
2 Priſoner in two Days after ſhall be diſcharg'd 
upon Bail, where the Crime is Bailable, en- 
tering into a Recognizance for his Appearance 


in the Court of B. R. the Term following, or 
at the next Aſſizes. | WE 0 
By this Section, the Judge, where Com- 


palaint is made, and upon View of the War- 
rant of Commitment, Qc. is obliged to grant 
a a HabeasCorpus immediately returnable; and 
| that there may not be any Neglect to the 


Prejudice of the Priſoner requeſting it, in two 


Days Space he is to diſcharge him from his 


ng upon Bail given, which is not 
Exceſſive by our Law; (and all this 


execute the Writs, are here reſtrain'd from 


= making Delays, and limited to a Time, un- 


der certain Penalties, as appears in the fol- 


lowing Sections of this Act. Ju 
6 Se 1 
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Seti. 4. Provides that there ſhall be no 


if he neglects to pray this Writ in two Terms, 
he ſhall be deny d the Benefit of it in Time 
of Vacation, And we have a Maxim in our 
Law, . 

ü | | (naw, 
Ngilantibus n Dormientibus Leges fubvue- 


The5th S277. is for puniſhing the NegleQsof 
Officers, in not making their Returns, accord- 
e e the Direction of the Writ; which, with 
re 
Commitment, in fix Hours after demanded, 
in order to the granting a Habeas Corpus, in- 
curs a Penalty of 100 J. for the firſt Offence, 
and 200 l. for the ſecond Offence. 

Theſe Penalties are highly neceſſary; and 
here tis to be obſer vd, that the Annexing 
Penalties to the Non-obedience to Laws, 
is the only Means to render them of Force. 

- _ 6. — 2 no — bt 
at Liberty, ſhall be again impriſon d for the 
ſame Offence, other — by legal Proceſs out 


And this requi res no Explanation The 

Penalty impos d is 3500 % . 

By Soct. 7. if there be High Treaſon or 

Felony, plainly and ¶ecially expreſs'd, that 

is (not generally, but) particularly, as con- 

ſpiring to kill the King, Ec. in caſe of 'Trea- 
on; —_— ſuch Goods, in caſe of Felony ; 


then the Priſoner cannot have his Habeas 


Corpus (the Crime being ſo ſpecially 
expreſs d) till he has the firſt Week of 
the Term, or the firſt Day of the Seſſions of 

4 er 


Negligence on the Part of che Priſoner; for | 


fing to deliver a Copy of the Warrant of 
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byer and Terminer, or Goal Delivery, e. 
titioned in open Court to be brought to his 
Trial; and then if he be not brought to his 
Trial the ſucceeding Term or Seſſions, on the 
jaſt Day thereof, he ſhall be admitted to 
Bail; and if not Indicted the ſecond Term 
or Seſſions, he ſhall be diſcharg'd from his 
Impriſonment. | 3 
This is a very great Privilege of the Sub- 
ject, equal to any we enjoy; But there is a 
ſaving Clauſe in this Part of the AQ, unleſs 
it appear that the Witnefles for the King are 
not ready to be produc'd : Tho' Oath is to 
be made to the Judges of it ; and I hope no 
one, for any Reaſons whatever, would make 
Perjury the Cauſe of unneceſſary Delays: 

Sef. 8. declares that the. Act ſhall not ex- 
tend to the Acquittal of any Perſon charg'd in 
Debt, or with Proceſs in any Civil Caufe, but 


that he may, notwithſtanding he is acquitted 
of his Crime, be kept in Cuſtody on ſuch o- 


ther Suit, And it is exccedingly juſt, that a 
PDebtor ſhould not be diſcharg'd be- 


ore his Debt is ſatisfy'd, or ſome Security 


be given for the Payment thereof. 
The gth Sef. prohibits Officers of Goals, 


Sc. to remove their Priſoners to any other 
Goals, without a Writ of Habeas Corpus, or 
ſome other lawful Cauſe. If Officers were at 
= Liberty to remove their Priſoners at Pleaſure, 
without any legal Proceſs, where a Priſoner 
could not Fee them to their Content, which 
might be often the Caſe with merce 


Goalers, he would be wretched enough in 


the Hands and by the Conduct of ſuch Of- 
ficers. | | 
_ By 


By the 1cth Sect. the Writ Habeas Corpus 
is to be granted by the Lord Chancellor, and 
Barons of the Exchequer, as well as by the 
Judges of the Common Law Courts, in the 
Vacation Time It being a Point of equi- 
table Juſtice, the Equitable Courts are con- 
cerned in it; and to inforce the Lord Chan- 
cellor and the Judges to their Duty, in a 
Caſe which ſo nearly regards our Liberty, 
they are made Subject to col. Penalty, on 
denying this Writ, being lawfully de- 
: manded, 3 ü 
Here we find the higheſt Perſons are ſe- 
verely puniſhable, by Fine, for any Neglect 
3 ſhall appear in them. | 

Sef. 11. The County Palatine, Cinque 
Ports, and all privileged Places, are within 
this Statute. And tis fit ſo neceſſary a Piece 
of Juſtice ſhould be univerſal in its Ex- 
tent, | | 


# 


The 12th Sec. enacts, that no Perſon ſhall. 
be ſent Priſoner to any Parts beyond the Seas, 
not ſo much as into Scotland, or Ireland: And 
if any ſhall be ſo impriſon d, it is falſe Impri- 
ſonment; and treble Coſts, and Damages 
(not leſs than 50c/.) are recoverable thereup- 
on, not only againſt the Perſon by whom a 
Man ſhall be thus impriſon'd, ſent away Pri- 
ſoner, or be tranſported, and thoſe who ſhall 
frame the Warrant for Commitment, but even 
againſt the Adviſers of ſuch Impriſonment. 
And at the ſame time are incurr'd a Diſabili- 
ty to bear any Office, and the Pains and Pe- 
nelties of a Premunire. 1 55 : 

The Deſign of this Section is glorious; it 
would be very barbarous and inhumane, = 4 


” £84 
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Man were to be ſent in Chains to a diſtant 
Country, and there be committed to the Cu- 
ſtody of a Stranger; who being void of the 
Compaſſion natural to our Climate, and out 
of the Obſervance of our Laws and People, 
might naturally exerciſe the Tortures of other 
Countries, and practice Cruelty thro' Inclina- 
tion and Cuſtom, if he had it not in Com- 
mand from thoſe who employ'd him. 

The Sections 13, 14, 15 and 16, being all 
of them Proviſoes concerning the due Extent 
of this Law; and relating to the voluntary 
Acts of the Subject, as to Tranſportation a- 
broad; and the Law of Trials, to be where 
the Offences are committed: They need no 
particular Comment. 

Sect. 17. Limits the Time of Proſecutions 
of Offenders againſt this Statute, which is de- 
clar'd to be two Years; and for ſuſtice's ſake 
this ſhould be appointed. Sect. 18 and 19 
ordain, that after the Aſſizes are proclaimd 
in any County, no Perſons ſhall be remov'd 
by Habeas Corpus from the common Goal; 
which would be a Means of their Abſence 
from Trials, and evading the Puniſhment 
their Due, By Sect. 20. Perſons proſecuted 
by reaſon of this Law, are to plead the gene- 
ral Iſſue, Not Guilty, and give the ſpecial 
Matter in Evidence: This is for the ]uſtifica- 


tion of Officers. And Se. 21 enacts, that 


Acceſſaries before the Fact, to Petit Treaſon 
or Felony, ſpecially expreſs'd in the Warrant, 
are not Removable or Bailable, in any other 
Manner than before this Act: And it is not 
fitting that all Sorts of Criminals, ſhould have 
the Benefit of the Habeas Corpus Statute. 

| D 2 W 
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This is a ſhort but particular Comment on 
this very glorious Law, for the Liberty of the 
Subject; which, I muit own, I am ſorry to ſay 
has been ſeveral Times wecefſarily ſuſpended 3 
tho' theſe Suſpenſions, in former Reigns, 
have never exceeded three or four, or fix 
Months Space; but in the preſent Reign, we 
have labour'd under a Suſpenſiom of this Law, 
for a whole Year's Term; (a long 'Time in- 

deed, all Things confider'd) which has given 
ſome Uneainns leſt it ſhould poſlibly be an 
Example for Suſpenſions of longer Duration, 
and thereby in Time our Laws and Statutes of 
Liberty ſhould very much ſuffer, if not be in 
a great Meaſure ſubverted by them. But this, 
I hope, from the Wiſdom of our Government, 
is only Apprehenfion. | 
Having now gone through thoſe two ex- 
cellent Laws, Magna Charta, and the Habeas 

Cor pi Act, I ſhall proceed to my ſeveral 
Heads proper to be handled, from our Com- 
mon and Statute Laws in general, relating to 
Liberty and Property, and the neceſſary Se- 
curity of our Lives and Fortunes; which I 
ſhall throw into ſeveral Chapters, as fol- 
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HAN 


| Of the Duty and Obligations of Per- 
ſens in Authority, to the Subject, 
aud of Oaths. 


The King's Oath, and Prercgative, 


* HE King's Prerogative, and the Sub- 
jets Liberty, are bound by the Law 
of the Land ; and they are both afcertain'd to 
certain Limits, beyond which they mI not 
venture: The King can do no Wrong, for he 
has not Power to do it, he having no Power 
but by Law, and there being no Law to do 
Wrong: And every one knows where a Sub- 
ject does wrong, he is liable to Puniſhment. 
The King of Euglaud, by his Coronation 
Oath, ſwears, 'That he will govera the Peo- 
ple of this Kingdom, and the Dom inions 
thereunto belonging, according to the Statutes 
in Parliament agreed on, and the Laws and 
Cuſtoms of the ſame, That he will to his 
Power cauſe Law and Juſtice, in Mercy, to 
be executed in all his Judgments. ' That he 
will to the utmolt of his Power maintain the 
Laws of God, the true Profeſlicn of the Go- 
ſpel, and the Proteſtant Reformed Religion 
eltabliſh'd by Law. And preſerve to the Bi- 
ſhops and Clergy of this Realm, and to the 
Churches committed to their Charge, all ſuch 
Rights and Privileges, as by Law do or ſhall 
appertain unto them. 
D 3 Here 
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Here is the ſacred Obligation of our King; 
he is bound by Oath to govern the People, 
according to the Laws of the Kingdom; and 
theſe Laws muſt be the Laws in Being, un- 
til ſuch Times as they are v; f or altered: 

He is obliged to execute Juſtice in his Judg- 
ments, temper'd with Mercy, and this Mer- 
cy is univerſally to extend to all Perſons de- 
ſerving it, with the utmoſt Impartiality: And 
he is to maintain the Laws of God, the Pro- 
feffion of the Proteſtant Reform'd Religion, 
and preſerve to the Clergy their juſt Rights 
and Privileges; all which ſhews the Preference 
due to the Laws of God before all humane 
Laws, and the Regard and Eſteem even our 
Kings ought to have to what is their greateſt 
Glory, viz. the true Proteſtant Religion. 
As to the Prerogative of the King of Eng- 
-land, he may alone, without his Parliament, 
declare War, make Peace, ſend and receive 
Ambaſſadors, make Leagues and "Treaties 
with foreign States, give Commiſſions for le- 
vying Men and Arms by Sea and Land, dil 
poſe of all Magazines, Ammunition, Caſtles, 
Fortreſſes, Ports, Havens, Ships of War, and 
publick Money ; he may at his Pleaſure Con- 
vene, Adjourn, Prorogue, Remove, and Dil- 


Jolve Parliaments ; retuſe to Aſſent to a Bil! 


paſs d by both Houſes; and may increaſe the 
; IEEE. of Members to Parliament ; (but this 
Prerogative is of late given up) he hath alone 
the Choice of all Commanders, and other 
Officers, by Land and Sea; the Nomina- 
tion of all Counſellors, and Officers of 
State, of Biſhops, and other high Dignities in 
the Church ; the Creating of Peers, and be- 


| flowing 
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itowing of all Honours ; the Power of deter- 
mining Rewards and Puniſhmentsz of mode- 
rating Laws, and pardoning Offenders ; and 
by his Letters Patent he may ere& new Uni- 
yerfities; Boroughs, Colleges, Hoſpitals, Fairs, 
Markets, Foreſts, Chaſes, Sc. 2 4180 
He has Power to make an Alien Free- 
born; and to grant Letters of ſafe Conduct 
to foreign Parts. Debts to the King are to 
be firlt ſatisfy'd, and until his Debrs be paid, 
he may protect the Debtor from the Arreſt 
of others. He may diſtrain for the whole 
Debt of one Tenant, where the Eſtate is I&t 
to ſeveral. . The Sale of the King's Goods in 
open Market, will not take magy” his Proper- 
ty therein: And no Entry ſhall bar the 
King. | 9213441 
His Servants in Ordinary are privileged 
from ſerving any Offices * ty the Cu- 
ſtody of the Perſons and Eſtates of ſuch, as 
for want of Underſtanding, cannot govern 
themſelves, as Ideots, Lunaticks, Sc. All 
Eftates, for want of Heirs, or by Forfeiture, 
Eſcheat to the King, as Lord Paramount of 
all the Lands in England. UF 
The King is to have Lands of Felons Con- 
vict, a Lear; and the Goods of Felons and 
Fugitives, attaintted, Cc. And Wreck, 
Whales, and Sturgeon, belong to the King 
by his Prerogative; except in Places pri- 
vileged, or where the ſame are granted from 
the Crown. L 1 2 COX ©. 4428 
Mines of Gold and Silver alſo belong to 
the King. 3 ES. * e 
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T he Duty and Authority of Judges. 

e EO 0030258 
Our Judges on their Admiſſion into their 
Offices take an Oath, well and truly to 
counſel the King, to take no Reward for do- 
ing of Juſtice, tò adviſe no Man where the 
King is Party, to maintain no Plea, and de- 
ny no Man Right, but in all Things to ex- 
ecute the Laws. They are to 1 
Juſtice and Right indifferently to all Men; 
which is not to be diſturbed or delay'd, tho 
commanded by the Prince, under the Great 
Seal, or Privy Seal, or by any Order, or 
Meſſage nlvngs ei And in ſuch Caſe the 
Juſtices ſhall proceed, as if no ſuch Writ, Or- 
der, Meſſage, or other ; Commandment were 
came to them. All our Judges'»{wear»:to 
this; and if any ſhall be found wreſting the 
Law to ſerve a Court Turn, they are perju- 
red in the Eye of the Law, and to the high- 
eſt Degree unjuſt. | 

By their Oaths they are truly to counſel 
the King, who oftentimes needs their. Ad- 
vice; they are not to accept of any Reward for 
doing Juſtice, for Juſtice is not to be bought 
and fold; they are to adviſe no Man where 
the King is Party, and to make no Plea, 
becauſe they may not be both Judges and 
Counſel ; they are to deny no Man Right, 
and to delay is a kind of Denial ; and they 
are to miniſter Juſtice indifferently to all, 
for Right and Juſtice ought to be impar- 


tial. 


A 
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A Judge is to pronounce Sentence accord- 
ing to Law, and what is alledged and pro- 
ved, and not according to his own Will and 
Fancy : He hath not Power to judge accord- 
ing to what he thinks fit, but that which by 
the Law he knows to be righr. | 

He is to judge by Laws, and not by Ex- 
amples : And where a judge exceeds his Au- 
thority, by paſſing Judgment where be has 
not Cognizance, or paſſes falſe Judgment in 
caſe of Death, or ſaves Perſons guilty of 
Crimes,. contrary to Law, there are Inſtances 
Time paſt, wherein ſuch have been puniſh'd: 
with Death.. 


T he Poster and Qualification of Jurors. 


As. the Judges in any Cauſe judge of the 
Law, fo the Jury are {worn Judges in Mats 
ters of Fact; and in ſome Caſes they may. 
alſo judge of the Law. ö 
They are to be Freemen, having 10. pen 
Annum Freehold, or Freemen worth 40 J. in 
Goods in Corporations, to be indifferent, 
and not outlaw'd, or infamous Perſons; Ali- 
ens, Men attainted of any Crime, ought. not 
to ſerve on juries; Clergymen, . A pothecaries; 
Infants under 14. Years of Age, and Perſans 
ſeventy Years. old, Sc. are exempted*--from 
{crying on Juries.. Where ons of the. Parties 
is an Alien, the Jury is ſometimes fer me- 
dietatem Liugisæ, half of the Jury are to be 
Aliens: But if both Parties are Aliens, the 
Jury ſhall be all Euglißhß; and there is no- 
Medietas Ling uæ allow d in High Treaſon, Ec. 

jth ne t 70 
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There are two Sorts of Juries, the Grand 
Jury, and the Petty Jury; the Grand Jury 
conſiſts of a greater Number than twelve, 
are Men of greater Quality than the other, 
and their Office is more general, as extending 
to all Offences throughout the County ; the 
Petty Jury conſiſts of twelve Men, neither 
more or leſs, and are impannell'd in Crimi- 
nal Caſes, commonly call'd the Jury of Life 
and Death. The Grand Jury proceeds by 
Preſentments, and finding of Bills, Sc. but 
there muſt be twelve of them at leaſt agree in 
their Verdict or Preſentment. The whole 
Number of the Petty Jury muſt agree in their 
Verdict: If the Jury cannot agree upon their 
Verdict, they may be carried round the Cir- 
cuit 'till they do all agree. The Verdict in 

_ Caſes muſt be given openly in Court, 
and not as a privy Verdict 

Theſe Juries are to enquire diligently into 
the Character and Circumſtances of the Wit- 
neſſes, the Probability of their Teſtimony, 
and whether they do not ſwear out of Ma- 
lice, Subornation, or Self-intereſt : And this 
conſidered, tho' there be Witneſſes who prove 
the Bill, yet the Grand Inqueſt is not bound 
to find it, if they ſee Cauſe to the contrary. 
On the other Hand,. a Jury on their own 
Knowledge may find an Indictment agamft 
3 Man, tho' no Witneſſes appear againſt 

im. | =- 

If a Jury take upon themſelves the Know- 
ledge of the Law, and give a general Ver- 
dict, it is good; for they may at their E- 
lection either take upon them the Knowledge 
of the Law, and determine both the Fact _ 
37: #41 aw 
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Law themſelves, (as where a Man is in- 
dicted of Murder, the Jury do not only find 
him Guilty, but may find him guilty either 
of Murder or Manſlaughter, Sc. which ſnews 
they are Judges of Law as well as Fact) or 


they may find the Matter ſpecially, and leave 


it to the Judges, ; Pa = 

In all Matters where Iflue is join'd, the 
Jury determine the Law: And if the Of- 
fence be leſs than laid in the Indictment, 
they are to find the Offender guilty of the 
real Offence, not the ſuppos d one, or What 
ſome People would have it to be: A com 
mon Act may be call'd Treaſon, but the Jury 
are not obliged to find it ſo, any more than 
where a Man, who kills another in his own + 
Defence, may be found guilty of Murder. 

A jury may find, contrary to the Direction 
of the Judge, and contrary to the Evidence 
given, where they have Reaſon to ſuſpe& 
the Truth of what is ſworn, and the judge 
has no Power to puniſh them for it; for they 
may go according to their Conſcience, 3 | 
againſt ſeeming Evidence. 

If they give a corrupt Verdict, between 
Party and Party, they are liable to an At- 
taint, But I do not find Attaint lies in, Cri- 
minal Caſes, where the Kino is Party; tho“! 


{ doubtleſs thoſe Jurors who give a falſe Ver- 


dict wilfully and knowingly, - which affects a 
Man's Life, are no better than Murderers. - . 

The Returning partial and corrupt Juries, 
was one of the great Charges againſt K. 
James II. in the Declaration of the Rights 
2nd. Liberties of the SubjeRt,' 


* 
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_ Challenge of Jurors. 


A Perſon indicted for Treaſon, may chal- 
lenge 35 Jurors peremptorily ; but he muſt 
not challenge more than three full Juries. In 
Caſes of Murder and Felony, a Man cannot 
challenge peremptorily above the Number 
of 20. But with Cauſe he may except a- 
gainſt more. | 

Challenge to the Jury may be in Cauſcs 
Civil and Criminal, and is of two kinds, vis. 
to the Array, and the Polls. A Challenge to 
the Array, is at once to except againſt all the 
Perſons impanell'd: And there may be a prin- 
cipal Cauſe of Challenge to the Array, and 
a Challenge to the Favour. A principal Cauſe, 
in Reſpect of Partiality, or Default of the 
Sheriff, Ec. and not in Refpe& of the Per- 
ſons returned. Partiality in the Sheriff may 
be by rea ſon of Kindred or Affinity to the 
Plaintiff or Defendant in any Cauſe, or if one 
of the Jury is return'd at the Nomination of 
the Plaintiff or Defendant. And Exception 
to the Favour, 1s where the Plaintiff or De- 
fendant is Tenant to the Sheriff, Ec. 

A Challenge to the Polls, is an Exception 
againſt one or more particular Jurors return'd, 
and this in Treafon or Felony may be pe- 
remptory, without ſhewing any Cauſe, in 
Favour of Life. If one of the Pabries is of 
Affinity to a Juror, the Juror hath given a 
Verdict before in the ſame Cauſe, if after he 
is return d he cats and drinks at the Charge 
of either Party: if the Plaintiff, Sc. be his 


Maſter, or the Juror hath any Intereſt in the 
| Thing 
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Thing demanded; if the Juror is convicted 
and attainted of Treaſon, Felony, Perjury, 
be outlawed, c. Theſe are all of them 
principal Challenges. 

But where the King is Party, one ſhall 
not challenge the Array for Favour, tho' the 
King may do it: And in Treaſon, for com- 
paſling to kill the King. &c. (which is the 
worſt kind of Treaſon) no Challenge is to 
be allow'd but for Malice. 


Witneſſes on Trials, 


A Party intereſted in a Cauſe, a Wiſe for 
or againſt her Husband (except in Caſes of 
Treaſon) Perſons attainted of falſe Verdict, 
convicted of Perjury, or Subornation of 
Perjury, or convicted of Forgery, one that by 
Judgment hath loſt his Ears, or ſtood in the 
Pillory (being infamous Perſons) may not be 
Witneſſes : Nor may Perſons convicted of ' g 
Premmunire, and of Felony, not pardon'd ; 
One nom ſane Memorie, an Alien Infidel, 
Sc. But a e, who may be ſworn on the 
Old Teſtament ; Kinſmen, tho' never ſo near, 
Servants, Maſters, and others, not infamous, 
which want not Underſtanding, or are not 
Parties in Intereſt, may be good Witneſſes: 
Tho' the Credit of Witnefles, in Caſe of Ser- 
vants, Ec. ſhall be left to the Jury. | 

An Atrorney may be a Witneſs; but he 
may not be examin'd againſt his Client. A 
Juror may be a Witneſs, on Requeſt of either 
Party; but then he muſt be examined on 
Oath in open Court. Outlawry in a Perſonal 

Action is no Exception againſt a Witneſs ; 
| | tho 
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tho it be n a Juror. A Perſon burnt 
in the Hand, will be admitted as a Witneſs 
as well in Criminal as Civil Cauſes. And 
where a Felon confefleth the Fact, he may 
give Evidence apainſt another. 
A Woman in the caſe of Rape, &c. and a 
Man in caſe of Robbery on hs High-way, 
(being violent Acts of a private and criminal 
Nature) may be Witneſſes in their own 
Cauſe, becauſe there is no other way to 
prove the Fact. But in other Caſes it is o- 
therwiſe. 
To a Jury, one Witneſs may be ſufficient, 
-unleſs it be in Treaſon, where two Witneſſes 
e i; 


Perjury in Witneſſes. 


Where a Witneſs ſwears falſly in a Matter 
material to the Cauſe in Queſtion, eitber of 
his own Accord, or by the Subornation of 
others, it is Ne And a falſe Oath in 
any Court of Record, or in any judicial Pro- 
ceeding, tho' not material to the Iſſue, is 
Perjury at the Common-Law. | 

The Puniſhment of wilful Perjury, by 
Statute, is a Fine of 20/, fix Months Impri- 
ſonment, and the Offender is diſabled to be 
a Witneſs; and if he has not Goods to ſatisfy 
the Fine, he is to be ſet on the Pillory in 
ſome Market-Place, and have both his ' Sou 
_ nailed. And the Suborning a Witneſs to give 
Teſtimony in any Court of Record, con- 
cerning Lands, Tenements, Goods, Debts, 
or Damages, incurs a Fine of 40 J. which if 
the Offender be not able to pay, he ſhall be 
A | 
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impriſon'd fix Months, ſtand in the Pillory, 
and be rendred incapable of giving Teſtimony 
for the future in any Court of Record. 
This is the Puniſhment of Perjury; but 
by no Means proportion d to the Crime; 
for an Oath being the only ſacred Tye a- 
mongſt Men, and the great Security of our 
Lives and Fortunes, I think that the Viola- 
tion of it ought to be Felony, fince the In- 
jury thereby ſuſtain d would be otherwiſe 
Felony. 
As Perjury may be the Deſtruction of pri- 
vate Perſons, ſo may Bribery be the Ruin of 
the Publick. e 


HAP. II. 


Of Crimes againſt the King and 
the Subjett, ſuch as Treaſon, 
Murder, &c. 


T1 reaſon againſt the King, &c. 


HE Statute 25 Ed. 3. declares what 

Acts are Treaſon, vis. to compaſs or 
imagine the Death of the King, Queen, or 
Prince; or to deflower the King's Wife, or 
his eldeſt Daughter unmarried, or his eldeſt 
Son's Wife; to levy War againſt the King in 
his Realm, adhere to his Enemies, counter- 
feit his Great Seal, Privy Seal, or Money, 
or wittingly bring falſe Money into this 
| g * Realm, 
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Realm, counterfeited like the Money of 
England, and utter the ſame; to kill the 
King's Chancellor, Treaſurer, or the King's 
Tuſtices of the one Bench or the other, Cc. 
in the Adminiſtration of Juſtice, are adjudg'd 
High Treaſon. | 
In Caſes of Treaſon there muſt be an 
Overt-Act, to prove the ſame. And if any 
one ſhall ſend to a foreign Prince to invade 
the Kingdom, ſhall aſſemble the People to- 
gether to take the King into Cuſtody, pro- 
vide Arms to kill the King, or ſend Letters 
to excite wicked People to do it; or ſhall be 
guilty of any open Act, ſhewing a Deſign to 
epole or imprifon the King, theſe are a ſuf- 
ficient Declaration of com paſſing the Death 
-of the King, and are Overt-Acts te make a 
Man guilty of High Treaſon. 

A pe? pes or Compaſſing to levy War, 
is no Overt-ACt, unleſs a War is actually le- 
vied : But if a War is actually levied, then 
the Conſpirators are all of them Traitors, 
tho' they are not in Arms. If two or more 
conſpire to levy War, and one of them onl 
raiſes Forces for that End, this ſhall be ad- 
judg'd Treaſon in all. And Perſons: railing 
Forces for any publick End or Purpoſe, as 
to reform Religion, or the, Laws, to remove 
Perſons from the Miniſtry, to reſiſt the 
King's Armies by defending a Caſtle, c. 
er to do any Thing elſe for 1 Refor- 
mation, is a levying of War and High 
Treaſon. | | : 
 Adhering to the King's Enemies, is gi- 
vin2 Aid or Aſſiſtance to them, either 1 8 
in the Realm or without ; delivering up the, 

| | | King's. 
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King's Forts, c. abroad or at home. And 
it is Treaſon for any Officer or Soldier to 
hold Correſpondence with any- Rebel or Ene- 


my to the King, or to give them any Ad- 


vice, Informatine, e. 
There are ſeveral other Laws of modern 
Date making Treaſon more extenſive than 
the ancient Statutes, particularly relating to 
the Settlement of the Crown, and Papiſts 
and Popery; of which, I ſhall only take no- 
tice, that by 4 and 5 Ann. it is declared, that 
if any Perſon ſhall maliciouſly, adviſedly, or 
directly, by Writing or Printing, declare or 
affirm, that the King is not lawful King, or 
that the pretended Prince of ales hath a- 
ny Title to the Crown, or that any other 
Perſon hath a Right to it, otherwiſe than ac- 
cording to the Act of Settlement; or that 


the Kings of England are not able, by the 


Authority of their Parliaments, to make 
Laus ſufficient to limit and bind the Crown, 
he ſhall be guilty of High Treaſon. 

And Preaching, Teaching, or adviſedly 
Speaking, Oc. incurs the Penalty of a Præ- 
munire. | 

Where a Perſon is indicted for Treafon, he 
Shall be allow'd a Copy of the whole In- 
dictment five Days before his Trial, to ad- 
vile with Counſel; Cc. And ſhall be admit- 
ted to make a full Defence by Counſel learn- 
ed in the Law, and his Witnefles are to be 
examined fully upon Oath 5 and he ſhall not 
be tried or attainted but by the Oaths of 
two lawful Witneſſes, produc'd Face to Face. 
Stat. 7. M. z. 5 + 
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Miſpriſon of Treaſon is, where a Man 
kKnoweth of any Treaſon, and conceals the 
fame; but it muſt be a bare Knowledge 
only, for if he conſent to the Treaſon, he is a 
Traitor. )) anno 

And Petit Treaſon is where one out of 


Malice takes away the Life of a Subject, 


to whom he owes ſpecial Obedience, as 
where a Servant killeth his Maſter, a Wife 


her Husband, Ec. 5 


Murder and Manſlaughter. 


+ ts Man ought to be. put to Death, who 
has done no Act to forfeit his Life: And 


Murder is a wilful Killing of another, upon 
prepenſed Malice, either expreſſed or impli- 
ed; and may be committed divers Ways, as 
by Weapon, Poiſon, Cruſhing, Bruiſing, Star- 
ving, Shooting, Smothering, Strangling,  £9c. 
Where a Wound is given, if the Perſon die 
within a Year and a Day, it is Murder. 
Malice expreſs'd, is where it may be evi- 
dently prov'd that there was III will; and 
implied, when one killeth another ſuddenly, 
who hath nothing to defend ' himſelf, as go- 
ing over a Stile, Sc. In all Caſes Malice 
makes the Murder; and no Words, or Ge- 
ſtures, tho never ſo reproachful, are a ſuffi- 
cient Provocation to commit Murder; nei- 
ther is it of any Signification who begins the 
Quarrel, or gives the firſt Stroke. 
In Dwelling, not only the Principal, who 
kills his Adverſary, but alſo the Seconds are 
guilty of Murder, whether they. fight or not : 
Where a Man challenges another, ala 
| r 
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firſt refuſes to fight, but afterwards upon 
lmportunity meeteth and kills him, this is 
Murder. And Sending a Challenge is a 
high Offence, for which a Man may be fined 
and impriſoned. 
If two or more aſſemble to do an unlawful 
Act, as to beat a Man, rob a Park, Ec. and 
one of them kills a Perſon, this is Murder in 
all: And ſuch Perſons are ſaid to be preſent 
that are in another Room of the ſame Houſe, 
in the ſame Park, Oc. tho' at half a Mile 
Diſtance. ' | RY 
Manſlaughter is the Killing of another with- 
out Malice, in a Heat, on a ſudden Quarrel, 
and upon a juſt Provocation; as where a 
Man pulls another by the Noſe, and the Per- 
ſon affaulted kills him .immediately. Here 


is no (deliberate Intention of doing Miſ- 


chief. | 
An unlawful Act without an ill Intent, is 


Manſlaughter; with an ill Intent, Murder. 


And where a Man doth any cruel and vo- 
luntary Act, whereby Death enſues, it i 
Murder, tho' done of a ſudden. 
A Man may kill an Adulterer, taken in 


Bed with hisWife, and be only guilty of Man- 
1 A Woman may Lay the killi 


a Man who attempts to raviſh her: And 
a Perſon attempt to commit Murder, Rob- 
bery, or any other Felony, a Man or any of 


his Servants, Sc. may lawfully kill him. 


If a Man, without any Provocation, is af- 
ſaulted by another in ſuch a Manner, as 
ſhews an Intent to murder him, he may 
Fill ſuch an Aſſailant in his own Defence. 


An 


68 The Laws of 


An Appeal may be brought for Murder, 


| by the Heir Male, for the Death of his An- 


ceſtor; by the Wife for the Death of her 
Husband, c. And this may be done where 


a Criminal is acquitted on his 'Frial ;. er 


where he is convicted of Manſlaughter, pro- 
vided it be before Judgment, and the Bene- 
fit of Clergy be not hack 


The Coroners Duty in Caſes of Murdcr. 


When a Murder is committed, the Coro- 
ner is to Impannel a Jury, and enquire ſ#fer 


diſum Corporis, how the Perſon was Kkill'd, 


and by whom, of the Perſons preſent, Ec. 
And the Perſons found guilty are to be 


committed to Goal. 
They are to enquire of Perſons drown'd, 


or ſuddenly dead, and examine the Body 
whether there be any Signs of Strangling a- 
bout the Neck, or of Cords about the Privy 


Members, Ec. by which Means Murders ma 


be privately perpetrated. And they are alſo 


to enquire whether the dead Perſon were 
known, where he lay the Night before, &c. 
Every Coroner upon View of the dead Bo- 


dy, and Enquiry of the Perſon that commit- 


ted the Murder, his Abettors, Oc. is to inroll 
and certify his Inquiſition either to the next 
Gaol-Delivery, or into Y. R. that the Mur- 
derers may be proceeded againſt and puniſh'd 


as they deſerve. 
In caſe the Body be buried before he 


comes, he may caule it to be dug up again, 
and. the Vill ſhall be amerced ; as it may be 


alſo for neglecting to ſend for him. And if 
| a 


he rideth away with him, it is Felony. 
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a Coroner doth not come to view the Body, 
having Notige of the Death of any Perſon, he 
may be fined and impriſoned, | 


Felony and Larceny, 


Every Man is Maſter of his own Goods; 
and to take them from him is Felony. And 
Larceny is a felonious Taking and Carrying a- 
way the Goods of another, not from his Per- 
ſon, or out of his Houſe by Night, Cc. and 
is called Grand Larceny, when the Thing 
ſtoln exceeds 12 4. for which the Offender 
ſhall be hang'd : When 'tis under that Va- 
luc, it is called Petit Larceny, and is puniſhd 
with Whipping. Then there's Larceny from 
the Perſon, without putting in Fear, as in 
picking a Man's Pocket, which is done pri- 
vately. „ . 

Bur a Jury may find the Goods ſtoln of 
leſs Value than 12 4. tho' one be indicted | 
for ſtealing Goods to the Value of 40s. and 
ſo convict the Priſoner of Petit Larceny only; 
which is ſometimes done to get off a Crimi- 
nal, where the Theft is ſmall, or tis his firſt 
Offence. 5 

If a Man hath the Poſſeſſion of Goods once 
lawtully, tho' he carries them away afterwards 
with an ill Intention, it is not Felony. But if 
2 Shopkeeper deliver Goods to one who pre- 
tends to buy them, and he runneth away 
with them before the Contract is compleat- 
cd, it is Felony. And if one comes on Pre- 
tence to buy a Horſe, and the Owner gives 
him leave to ride him to try his Paces, and 


Where 
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Where a Man hath the bare Charge of 
Goods, and not the Poſſeſſion; as a Butler 
that hath the Charge of Plate, a Servant that 
hath the Charge of a Chamber, c. he may 


be guilty of -Felony. And Stealing Goods 


and Chattels, which Perſons by Contract are 
to uſe, is Felony. 

An Acceſſary to Felony is he that is not 
the chief Actor, but one concerned in the Fe- 
lony: Before the Fact is where a Man en- 
courages, adviſes, or abets a Felony, but is 
abſent when the Thing is done: Acceſſaries 
after the Fact, are thoſe who willingly re- 


ceive, relieve, aid, or aſſiſt Felons, knowing 


they have committed Felony. 
Perſons convicted of Felony, Larceny, c. 
within the Benefit of Clergy, are to be tranſ- 


ported for) Years, inſtead of being whipp'd, 


or burnt in the Hand; and where Clergy is 
taken away, they may be tranſported for 14 
Years, by a late Statute. | 


Burglary and Houſe-Burning, 

A Man's Houſe is his Caſtle, and he may 
defend himſelf therein. And where any Per- 
ſon in the Night-time breaketh and entereth 
the Houſe of another, to the Intent to com- 
mit Felony, this the Law calls Burglary, and 
is a capital Crime. | 

The Night aggravates the Offence, by rea- 


ſon of the very great Terror and Surprize ; 


for if it be committed in the Day-time, it is 


call'd Houſe-breaking, If a Perſon enter a 
Houſe when the Doors are open, this may in 
Law amount to a Breaking; but it will not 


be 


R . 


be Burglary, unleſs the Door, Window, Ec. 


be broken; or the Door be unlock d, or a 


Latch drawn. Entri ng a Houſe by the Help 
of a Key, or Coming down a 8 by 
Night to rob, are Burglary; and the Act of 
one Burglar, ſhall be conſtrued the Act of all 


of them. 


Robbing Houſes in the Day-time, or 


Breaki y i. Dwelling-houſe, Shop, c. 

and flow! 7 Taking away 33 the 

Value of 5s. tho 

is excluded the Benefit of Clergy. 
Burglary is one of thoſe great Crimes for 


which 40. Reward is given for diſcovering. 


an Offender. Zurning Hoſes maliciouſſy 


and voluntarily, and: pulling down Houſes, 


Out-houſes, &c. is Felony, 
Robbery on the Highway, 


As the Law protects Men in their Habita- 
tions, ſo does it ſecure them in their lawful 
Callings where-ever they go. To take away 
the Money or Goods from the Perſon, or in 
the Preſence of another, in a violent Manner, 
on the Highway, tho' it be but to the Value 
of 1 4. 1s Robbery, for which the Offender 
ſhall be hang'd. 


But a Man muſt be put in Fear, to make 


it Robbery 5 for putting in Fear at leaſt adds 
to, if not makes the Crime: And if any 


Thing be taken from the Perſon on the 


Highway, without putting in Fear by Aſſault 
or Violence, it is not that Robbery puniſhable 
with Death, but a Felony for which the Of- 
fender ſhall. have Clergy, | 
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there be no Perſon therein, 


If 
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If a Perſon with his Sword or Piſtol drawn, 
which puts me in Fear, bids me deliver my 
Purſe, tho' he afterwards prays me to give 
him Alms, if I give it accordingly, this is 
Robbery. And if a Thief with or without 
Weapon drawn, bids a Man deliver his Purſe, 
and he delivers it accordingly, this is a Ta- 
king to make it Robbery. 2 The Caſe is the 
ſame, where a Man being purſued lets fall 
his Money, and the Thief t es it up, this 
is a Taking from the Perſun. 
Where a Robbery is committed on the 
Highway in the Day-time, of any Day ex- 
cept Sumddy (on which Travelling is prohi- 
bited) the Hundred wherein the Robbery is 
done, ſhall make the ſame good. But if the 
Robber be apprehended within 40 Days, 
the Hundred is not chargeable ; and the Par- 
ty robb'd is to be examin'd on Oath before a 
Juſtice of Peace, whereupon Hue and Cry is 
to be made from Town to Town, c. for 
the Apprehenſion of the Robbe. 
And a Reward of 401. is ordered by our 
Law for the Apprehending a Robber on the 
Highway. | 


Rapes of Women, and unlawful Marriages. 


All Violence is manifeſtly unlawful :: And 
Rape is a carnal Knowledge of any Woman 
by Force, and againſt her Will. 

The carnal Knowledge of a Woman-Child, 
above the Age of ten Years, againſt her Will, 
or of a Female under the Age of ten 
Years, either with or againſt her Conſent, is 


Rape and Felony without Benefit of Clergy's 


or 
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for under that Age, no Female can be ſup- 

'd to have Senſe to conſent, and therefore 
it ſhall be taken as a Force. 

But there muſt be Penetration and Emiſ- 
fion, otherwiſe 'twill be only an Afault. If 
a Woman yields to the Violence, and ſuch 
her Conſent was forced by Fear of Neath, or 
of Dureſs, this does not mitigate the Crime 
in the Raviſher ; nor is it any Excuſe that 
ſhe confented after the Fact, or that ſhe was 
a common Strumpet, for ſhe is {till under 
the Protection of the Law, and may be 
forced. | 
All who are preſent, and aid and aſſiſt a 
Man in the Committing of a Rape, may be 
P as principal Felons, and ſhall be 
hang' d. 

| 1 Rape is Felony, ſo is likewiſe Taking 
away a * by Force, which has Sub- 
ſtance in Lands or Goods, or that is Heir 
apparent, and Marrying or Defiling her. 
But it is not Felony to fteal a Woman, un- 
= Marriage or carnal Copulation en- 
ue, , 

And if a Man above the Age of 14 Years, 
or a Women above the Age of 12, (their A- 
ges to marry) ſhall marry a ſecond Wife, 
or Husband, the firſt being then living, it is 
Felony. | 


2 uggery, and Sodemy. 


This vile and deteſtable Crime, is made 
Felony without Benefit of Clergy. It is the 
carnal Knowledge - the Body of Man or 


Woman, 
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Woman, or of Beaſts, againſt the Order of 
Nature. 

Where a Boy or Girl are within the Age 
of- Diſcretion, it is not Felony in them, but 
only in the Agent. But where Perſons are 
of ſuch Age, he that doth the Act, and they 
on whom it is done, with all that are aiding 
and abetting, are principal Offenders. 

There muſt be ſome kind of Penetration 
and Emiſſion prov d to make this Crime, 
which of all 3 is the moſt od ious. 


Mitcheraſt, and Evil Spirits. 


If any Perſons ſhall uſe Invocation or Con- 
Juration of any evil pine s or ſhall con- 
ſult, or employ any evil Spirit, to any In- 
tent; or uſe Witchcraft, whereby any Per- 
ſon ſhall be killed, conſumed, or lamed in 
his Body, they ſhall ſuffer as Felons without 
Benefit of Clergy. 

And where Perſons take upon them by 
Witchcraft, E9c. to tell where Things loſt or 
ſtoln are to be found; or to do any Thing to 
provoke any Perſon to unlawful Love ; or 
whereby any Cattle or Goods of any Perſon 
ſhall be deſtroy'd or hurt, it is Fenin d by 
a Year's Impriſonment, Pillory, c. 

And the ſecond Offence, is Felony with- 
out Benefit of Clergy. Taking up dead 
"gy to uſe in Witchcraft, is within this 

aw. 


1 
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Cutting out of Tongues, &c. 


There is no Member of a Man, that can 
be lawfully injured 3 and the Cutting out 
Perſons 'Tongues, Putting out Eyes, Slittin 
or Cutting ofa Man's Noſe or Lip, and Dif 
abling any Limb or Member, with an In- 
tent to maim or disfigure him, is made 
Felony without Benefit of Clergy, in the 
Actor, Aider, or Abettor, being privy to the 
Offence. | 3 

This is Felony by the Statute Law of this 
Kingdom. 


Of the Puniſhment due to Crimes. 
: Beheading of Peers. 


Beating being Part of the 2 
8 in Treaſon, the King to Perſons of 
Quality commonly pardons the reſt of the 
Sentence, and ſo they are only Beheaded. 
But if a Perſon be attainted of Murder, or 
any other Felony, if he be Beheaded, 'tis no 
Execution of the Judgment, becauſe there the 
Judgment always is, that he ſhall be hanged 
till he be bd (without any Mention of 
his Head being ſever'd from his Body) 
which cannot be altered. 


By 2 5 The 
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The Judgment in all Caſes of High Trea- 
ſon (except for Counterfeiting the Coin) 
Where a Man is the Criminal, is, that he 
ſhall be drawn on a Hurdle or Sledge to the 
Place of Execution, and there be hang'd by 
the Neck, to be cut down alive, his Privy 
Members cut off, his Bowels ript up, taken 
out and burnt. before his Face, his Head ſe- 
vered from his Body, his Body divided into 
four Quarters, which are to be diſpos'd of 
as the King ſhall think fit. | 

But for Counterfeiting the Coin, he is on- 
ly to be drawn and hang' d: And in both 
Caſes, the Judgment for a Woman (for Mo- 
deſty's lake, that her naked Body may not 
be expos d) is, that ſhe ſhall be burnt, 


Hanging of Criminals. 


In Caſes of Murder, Felony, and Larceny, - 
above 12 4. a Man or Woman is to be hang'd 
(between Heaven and Earth, as unworthy of 
either) 'till dead: And in extraordinary Ca- 
ſes, as where a very barbarous Murder is 
committed, the Body being at the King's 
Diſpoſal, is ufually hang'd in Chains, to 4 
ter other Offenders from the like Offence. 

Judgment in Petit Treaſon is, for a Man 
to be drawn and hang'd ; and for a Woman 
to be drawn and Burnt. 


 Baniſhment of Subjects. | 
This Puniſhment is inflicted r by the 


Authority of Parliament, or in caſe of Abju- 


ration for Felony, by the Common-Law. 
I The 
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The King cannot ſend any Subject of Eng- 
land, not guilty of a Crime, againſt his Will, 
to ſerve him out of this Realm: No, he 
cannot be ſent againſt his Will into Felana, 
becauſe it is out of the Realm of Eng- 
lanu. | ; 

And if the King might ſend his Subject 
out of the Kingdom to any Place, under 
Pretence of Service, 2s his Ambaſſador or the 
like, he might ſend him into the fartheſt 
Part of the World, in order to his De- 
ſtruction. 

But this is prohibited by our Laws; and 
a Man muſt be a Criminal, prov'd ſo b 
Lows before he ſhall be puniſh'd with: 
ile. 


Impriſonment for Crimes. 


For Miſprifion of Treaſon, an Offender is 
to ſuffer perpetual Impriſonment. For other 
Crimes that are leſs heinous, where no 
Time of Impriſonment is directed by Law, 
our Judges have an arbitrary or diſcretionary 
Power, of Impriſoning, as they think fit, 
with due Regard to the Greatneſs or Small- 
neſs of the Offence, from one Month to three 
Months, three Months to fix Months, ſix 
Months to a Year, and fo on. 

And I hope all our Judges, maturely 
weigh the Nature of Impriſonment, before 
they inflift it. For a Man to be at the Mer- 
2 a barbarous and inhumane Goaler, and 
that For Life, is a Puniſhment more dreadful 
to any Man of Spirit than any Death. 


B 3 And 
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And for a Man to be impriſoned for a leſs 


Time, when he has Buſineſs and Reputa- 


tion to loſe, a Family, a Wife, and Children, 


ſtarving at home, (which is too often. the la- 
mentable Caſe) is an Affliction worthy of 
Compaſiion. _ | | 1 | 


Whipping, Pillony, &c. 


The Puniſhment of Whipping is inflicted 
for Petit Larceny; and alſo for Whoredom, 
Vagrancy, E&c. In the firſt Caſe by our Judges 
of Goal-Delivery, and in the latter by Juſti- 


ces of the Peace. 


For Miſdemeanors, Fine, Pillory, and 
Whipping, are impos' d: But it ſhould be al- 
ways remember d, that cruel Puniſhments, and 
exceſſive Fines, were Articles objected to 
R. James, in the Declaration cf Rights and 
Liberties. 


CHAT IV. 


Of Fines and Forfeitures, tncurr'd 
by Criminals. 


Ferfeitures for Crimes. 


| EL High Treaſon, the Criminal ſhall for 


feit to the King all his Lands, Tene- 
ments, and Hereditaments, which he had 


at the Time of the Treaſon committed, or 


after- 
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afterwards, the Right of all others ſav'd; 
and all his Goods and Chattels ſhall be for- 
feited, from the Time of Conviction; and 
his Wife ſhall loſe her Dower, not her Join- 
ture. His Blood ſhall be corrupted, and his 
Children be incapable to inherit to him or a- 
ny of his Anceſtors. In Miſpriſion of Trea- 
ſon, the Offender ſhall forfeit his Goods and 
Chattles; and Profits of Lands during 
Life. | 
For Murder, and Robbery on the Sea, 
Lands are forfeited, and the Blood is cor- 
rupted. Where a 'Tenant in Fee-ſimple, Ec. 
committeth Felony, the King ſhall have 
Year, Day, and Waſte in his Lands, and af- 
terwards it comes to the Lord by Eſcheat; 
and Goods and Chpttels of the Offender are 
forfeited. | 
In Manſlmghter, Chancemedley, and ſe De- 
ſendendo, a Forfeiture is incurr'd of Goods 
and Chattles: And what occafions canal 
Death, as a Horſe, Cart, Sc. is alſo for- 
feited to the King. A Felo de ſe, upon Con- 
viction, forfeits all his Goods and Chattles; 
but this Forfeiture is oftentimes ſav'd by 
bringing in the Offender 72072 compos mentis, 
his our Law favourably preſumes, for that 
no Man in his Senſes will murder himſelf. . 
For Petit Larceny Goods are forfeited, as 
likewiſe for Flight in Felony, Ec. for the 
Law implies that Man Guilty, who flies his 
Country, and is afraid to ſtand the Judgment 
of his Peers, | 
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Fines Impos'd. 


Several of our Statutes, made in many 
Reigns, are very Penal in the Impoſing of 
Fines; and theſe Laws, when Encouragement 
is given to Informers, ſeldom want to be put 
in Execution: In Caſes where our Law is ſi- 
lent, as for Crimes and Miſdemeanors under 
Treaſon, or Felony, the Judges exerciſe a diſ- 
cretionary Authority in Impoſing of Fines ; 
but they are always to be proportioned to 
the Crime committed, and the Circumitan- 

ces of the Offender, or they may be deem'd 
unjuſt, 

In my Comment on the 14th Chap. of 
Magna Charta, the Reader will find ſome- 
thing more on this Head. 


— 


F. 
Of Pardons of Offences. 


fe, King may grant his Pardon for 
Treaſon, Felony, Manſlaughter, Crimes, 
and Miſaemeanours; end likewiſe of Fines 
and Forfeitures, incurr'd by ſuch Offences : 
He may alſo reſtore Corruption of Blood to 
the Family of the Offenders; for by his Act 
of Pardon, the Party is re-inſtated in all his 
Civil Rights and Liberties, and purged from 
the Crime, with the Penalties attending of 
| fs 
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ſo that in the Eye of the Law he is judg'd 
an innocent Man. And this, where Crimes 
are not great, or it may be done with the pub- 
lick Safety, is the Tempering Mercy with 
Juſtice, agreeable to the King's Coronation 
Oath : But in caſe it be too often practis d, 
or the Crime be very great and notorious, 
this Mercy to a particular Subject, may be 
unjuſt to the reſt. 7 
. 8 = — tho Pardons wo a 
ormerly granted, it is con to the 
Laws of God and Man ; and — an = 
al may be brought by the Subj ect, (whic 
is not the Suit of the King but the Party) 
the Kings of England could never . Pardon a 
Murderer. TD &2 2 
Pardons for Capital Offences, have been 
ſometimes more uent than for Crimes 
and Miſdemeanors, which ought to de moſt 
common. | nw 


* — _ — 


CHAP. VI. 


Of Civil Rights, and Proſecutions 
| in general. 


Arreſts, Actions, Outlawry, &c. . 


ARC is when a Man is taken and re- 
\. ſtrained from his Liberty by ſome legal 
Officer, who hath (by lawful Proceſs) : Au- 
thority for'fo doing. * l where a Perſon is 

5 ar- 
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Arreſted for any juſt Cauſe, as Debt, Damage, 


£c. he muſt either make Satisfaction to the 
Proſecutor, give Bail where the Debt is 10 /. 
or go to Priſon; but even then, he may re- 
move himſelf by Habeas Corpus to the King's 
Bench Priſon, or the Fleet, and there enjoy 
the Benefit of the Rules. : 
No Arreſt may be made on a Sunday, 
(all Buſineſs being forbid on that Day) ex- 
cept it be for Treaſon, Felony, &c. which 
are extraordinary Caſes of Neceſſity. And 
Officers are not to carry Perſons, under Arreſt 
to any Tavern or Ale-houſe, without their 
Conſent; or demand more for the Arreſt or 
Waiting, than allow'd by Law, nor take more 
for Keeping, Lodging, &c. than is rea- 
ſonable. 21 | 

If any maliciouſly cauſe Perſons to be ar- 
reſted, the Proſecutors ſhall ſuffer 6 Months 
Impriſonment, forfeit 10/. and treble Dama- 
es. Sheriffs granting Warrants for Arreſts, 

fore the Receipt . the Writs, alſo forfeit 
101. treble Damages, and 20 J. Fine. 

The Actions whereon Perſons are arreſted, 
are uſually the following: Action of Debt, 
where a Sum of Money is due to a Man; 
Action upon the Caſe, for Deceits in Con- 
tracts, Sc. Action of Slander, for Words 
ſpoken, which affect a Man's Life, Office, 
Trade, Preferment, Sc. Action of Treſpaſs, 
where any Man makes an Entry on Lands, 
or aſſaults another; Action of Detinue, for 
Recovery of Goods, c. lent or delivered; 
an! Action of Waſte, where any Deſtruction 
is made in Houſes, Lands, Woods, c. by 
Tenant for Life, or Years, OS 

Fi For 
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For theſe Actions a Time is limited by 
Statute, vis. Actions of Debt, ow the 


Caſe, on Accompt, (except for Merchandize) 
Detinue, Trover and Treſpaſs, are to be 
commenc'd within 6 Years : Actions for Af 
ſault and Battery, are to be brought within 
4 Years; and Actions upon the Caſe for 
Words, are to be proſecuted within two 
Years after the Cauſe of Action. But Fe- 
me-Coverts, Infants, Perſons beyond the 
Seas, Sc. are allow'd the ſame Time. after 
their Imperfections are remov'd. BY 
All real Actions, concerning Lands, c. 
are to be laid in the County where the Lands 
lie: But perſonal and tranſitory Actlons, 
ſuch as Debt, Detinue, Aſſault, Sc. may be 
brought in any County; tho' generally Ac- 
tions are laid in the County where the Cauſe 
did ariſe, A Perſonal Action dies with the 
Perſon. 155 
Poor Perſons, having Cauſe of Action or 
Suits, to recover their Rights, are to have 
original Writs, Council, and Attornies af- 
ſign d them gratis, without taking any Fees; 
which is call'd ſuing in Arma Paufertis. 
Where a Man is call'd into Law, and doth 
not appear upon three Writs, whereupon an 
Exigent is awarded againſt him, directed to 
the Sheriff to make Proclamation in five 
County Courts, charging him to appear: If 
he do not, he is depriv'd of the Beneſit of 
the Law, and declar'd an Outlaw. And in 
Outlawry, Goods and Chattles, Sc. are for- 
feited to the King. | 6 
If a Man for Contempt or Contumacy, ei- 
ther in not appearing at or not obeying the Pro- 


ceſa 


* 
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ceſs of the Ecclefiaſtical Court, be Excom- 
naunicated, he is diſabled to ſue any Action 
at Law until he be Abſolv'd. 


Accuſation, Confeſſion, Acquittal. 


No Man is obliged to Accnſe himſelf by 
the Laws of England, which know no Tor- 
tures to bring a Criminal to Confeſſion. A 
Man, tho' never ſo guilty, has the Privilege 
of pleading Not Guilty ; and he ſhall be ſup- 
pos d innocent 'till found otherwiſe by his 

— (on law ful Teſtimony) who paſs Judg- 
ment on his Trial. | 

Where a Man confeſſes his Crime in a 
Court of Juſtice, the Court hath nothing to 
do but to pronounce Sentence againſt him, 
as the Law dire&s, for the Crime he confeſ- 
| ſes. And Confeſſion is in all Caſes ſtronger 
than where a Perſon is found guilty by Ver- 
dict; for tho' he be found guilty by Verdict, 
yet he may be Innocent, on which Account, 
by the Common-Law, -Clergy is allow'd ; 
whereas if he had confeſs'd the Offence upon 
Record, he ſhould not have Clergy by the 
Common Law. 

This is not ſo well os as it ought to 
be with a great many Perſons, who are fond 
of confeſſing all their Crimes, in Hopes of 
Pardon, not conſidering the Law is againſt 
them, and they at the ſame time put the 
Halter about their own Necks. 

When a Man is unjuſtly and-maliciouſly 
profecuted for « Crime, and he is acquitted 
upon Trial, our Laws make ſome Repara- 
tion to the Party injur d in his Reputation, 
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by allowing him a _ of the Indictment, 
and a Certificate from the Judge, that he was 
acquitted thereof; whereupon an Action may 
be brought for Damages ſuſtained. 


Defence, Neceſſity, Force, &c. 


A Man may beat another in Defence of 
his Perſon, Goods, Wife, Father, or Mother, 
and a Servant may juſtify a Battery in Defence 
of his Maſter. Natural Reaſon permits a Man 
to defend himſelf againſt Danger; but a De- 
fence ought to be blameleſs, not to take Re- 
venge, but to repulſe the 3 | 

Malicious Aſſauits are puniſhable by our 
Laws; and in Caſes of Aﬀrays, Batteries, 
Fighting, Quarreling, Sc. the firſt Aggref 
ſors are not only liable to Action, but for the 
immediate Safety of the Perſons offended, 
the Law provides they ſhall be bound over to 
the Behaviour, and to keep the 
Peace. | | | 

But a Man for the Safety of his own Life, 
when he is aſſaulted by another, may not 
only beat him, but juſtify the Killing him, 
where it is of Neceffiry. And vio lined | 
Perſons are in Danger of Drowning, by the 
Caſting away of a Ship, one to fave his Life 
may thruſt another from a Plank, or the 
Boat's Side, and it the other be drown'd, it 
is excuſable for the Neceſſity of it. | 

And yet Force is in all Caſes abhorr'd in 
our Law. For none may enter on Lands to 
which he has a Title, by Force and Violence; 
if he does, he ſhall ſuffer impriſonment. 


Ta- 


es Ehe Laus of 


Intention, Madmen. 


The Law giveth a Man Power to enter a 
Tavern; the Lord to diſtrain his Tenant's 
Beaſts; him in Reverſion to View, if Waſte 
be made, c. But if he, that enters a Ta- 
vern, makes a Treſpaſs; or the Lord that 
diſtrains for Rent, ſlays the Diſtreſs ; or if 
-he that enters. to view Waſte, breaketh the 
: Houſe, c. in theſe and the like Caſes, the 
Law ſhall judge that they entered to that 
Intent, and ſhall be Treſpaſſers from the Be- 
ginning. | 

If I hurt another, only with an Intention to 
beat him, and he dieth, it is Felony in me, 
forall Violence is unlawful: And if a Father, 
Maſter, or Schoolmaſter, correct a Child, 
Servant, or Scholar, with Things not proper 
for Correction, (as a great Cudgel, Sc.) which 

ſhews a malicious Intention, and Death en- 

ſues, it is Murder. 
In antient Times, the Will and Intention 
was taken for the Fact it ſelf, and pumſh'd 
as ſuch, in Caſes of Murder: But now a 
Man muſt be actually dead before any Vio- 
lence is Felony. And tho' the Will be want- 
ing, the evil Deed is always Felony. 

If an Infant wanting Diſcretion, or a Mad. 
man kill another, they ſhall not be puniſhed 
for the ſame as Murderers; but if they do 
him any corporal Injury, they may be pu- 
niſhed in Treſpaſs, and Damages ſhall be re- 
coverable, tho' their Lives ſhall not be for- 


feited, | 
The 
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The Law favours a Madman, becauſe he 
is without his Mind and Diſcretion, and there- 
fore he ſhall not ſuffer for any felonious Act; 
nor would the Puniſhment of a Lunatick be 
an Example to others. Tho' he hath bro- 
ken the Words of the Law,. yer he hath not 
broken the Law, becauſe he had not Under- 
ſtanding. And a Madman cannot promiſe-or 
contract for any Thing, or do any Buſineſs, 
becauſe he underſtands not what he does. 

But if a Perſon non compos mentis kill or 
offer to kill the King, who is the Head and 
Safety of the State,. and whoſe Perfon ought 
to be facred, he ſhall be guilty of High- 


Treaſon. 


Ignorance, Iimpoſſibility, Compulſion. 


The Ignorance of the Law excuſeth no 
Man; that is, no one of Diſcretion and Un- 
derftanding. . Every Man is bound at his 
Peril to take Notice what the Law of the 
Realm is; and Ignorance in this Particular, 
tho' it be invincible, as where a Man af- 


firms that he has done all that in him lies 


to know the Law, ſhall not excufe. For if 
this were allow'd, many would be the Excu- 
ſes of this Kind. 

But the Law regardeth Infirmities of Per- 
ſons, and excuſeth their Inpoſſibilities in per- 
forming Acts; as of Men in Priſon, out of 
the Realm, Idiots, Lunaticks, illiterate Per- 
| ſons, Perſuns Blind and Dumb, Deaf and 

Blind. It a Man be bound in an Obligation, 
with Condition to go to Rome in twelve 
Hours, this Condition is void and impoſſible. 


And 
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And if a Tenant covenant to leave Woods, 
Sc. in good Condition, and Gang the 
Term they are blown down by Winds, he 
ſhall not be fued, becauſe it is impoſſible he 
ſhould perform his Covenant. 

Compulſion is in all Caſes avoidable, it not 
being the Act and Conſent of a Man's Mind. 
If a Man or Woman be compell'd for Fear of 
Impri ſonment, to make a Bond or Deed, it 
ſhall be void. If a Man threaten another to 
make a Deed to a third Perſon, the Deed 
ſhall be void, as if ſuch third Perſon him- 
ſelf had made the Threatning. TY 

A Marriage procur'd by Dureſs, is like- 
wiſe voidable. | 


 Feme-Coverts, Heirs, Minors. 


The Husband and Wife are but one Per- 
| ſon in Law, which we call Coverture. A 
| Woman, before the Age of 12 Years, and a 
| Man before the Age of 14 Years, may not 
contract Matrimony ; if they marry before, 
they may at that Ape diſagree to the Mar- 
riage. And they muſt not marry within the 
Levitical Degrees. 8 

By Marriage with a Woman, a Man is en- 
titled to all her Eſtate Real and Perſonal; 
but then he is liable to the Payment of her 
| Debts. An Action of Debt lies againſt the 
Husband for Goods delivered or fold to the 
Wife: But the Wife may not make any Con- 
tract or Agreement without the Conſent of 
the Husband (except it be for neceſſary Ap- 
parel, Goods for her Family, Sc.) And if 
the ſell any Goods, if the Buyer knows ker 


to 
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to be a Feme-Covert, the Contra&t ſhall be 


yoid. 

A Feme Covert may not Covenant by 
Deed, to paſs her Eſtate; but ſhe may war- 
rant by Fine, and bar her ſelf and her Iſſue; 
but ſhe muſt firſt be privately examined, that 
=g ors it not by Compulſion of her Hus- 

nd. 

A Husband hath Power over his Wife's 
Perfon, and as ſhe owes Obedience to 
him, he may give her Correction for her 
Faults : 'Tho' it he uſes her ill, or threaten to 
kill her, Sc. ſhe may oblige him to find 
Surety of the Peace. | 

As to Heirs, a Baſtard cannot be Heir to 
any; an Alien may not be Heir, tho' born 
in lawful Wedlock ; a Monſter that hath not 
humane Shape, cannot be Heir; but an Her- 
maphrodite may be Heir, and take accord- 
ing to that Sex which is moſt prevalent, 
Ideots, Outlaws in Debt, Perſons Excommu- 
nicate, Cc. may be Heirs. 

The Law doth fo provide for the Safe- 
ty of Eſtates, that before the Age of 21 
Years, no Man or Woman can pive or grant 
any Lands, Goods, or Chattles, or bind them- 
ſelves by Deed ; unleſs it be for Eating, 
Drinking, Apparel, Schooling, Phyſick, and 
_ Neceſſaries, ſuitable to their Qua- 
nes. - 

An Infant may do any Thing for his own 
Advantage, and not to his Prejudice; as to 
be an Executor, or to make a Purchaſe 
without the Conſent of any, for it is intended 
for his Benefit : But at his full Age he 
may either agree to his Purchaſe and per- 
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fect it, or he may wave and diſagree 
"i 

An Infant, at the Age of Diſcretion, 
which is 14 Years, may be puniſh'd for 
Contempts, and Crimes. 


C H. A Pp. VII. 


Of Property in Lands and Goods, 
how acquir'd, &c. 


Property. in Lands.. 


HE Property acquir'd in Lands, is ob- 

tain d by Entry, Deſcent, or Convey- 
ance. Entry is where a Man hath law 
Right to enter upon Lands and Tenements, 
and he doth it accordingly, which confirms 
his Right and Title: Deſcent is where a 
Man hath Lands of Inheritance, and dieth 
without making any Diſpoſition thereof, but 
leaving it to go, as the Law. caſteth it, to 
the Heir : And Conveyance is where a Man 
grants and makes over all his Right and Ti- 
. tle to Lands to another, for a valuable Con- 
ſideration had and paid. 

There is little to be faid under the Head 
of Entry, any further than as it is a Means 
of Recovering a. Man's Right, when. he is 
unjuſtly kept- out of it by another. Perſon; 
and that it muſt be done within a certain 
Time limited by Law: But as. to. n 
EF . an 
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and Conveyances of Lands, a great deal 
might be obſerv'd, were it neceſſary, (or had 
I room for it) in this Work; as it is not, I 
ſhall be as brief as may be, ſo as to commu- 
nicate a general Knowledge thereof. 
In Deſcents, the Law of Inheritance pre- 
fers the firſt Child before all others; the 
Male before the Female, and of Males the 
Firſt-born : If there be no Children, then the 
Brother; if no Brothers, then the Siſters ; 
if there be neither Brothers nor S iſters, then 
Uncles, and for want of Uncles, Aunts; and 
if there be none ſuch, then Coufins -in the 
neareſt Degree of Conſanguinity. Where 
there is a Son, the eldeſt Male ſhall ſolely 
inherit; but if the Eſtate deſcends to Fe- 
males, then they being all in equal Degree 


mall inherit together, and are called Parce- 


ners; and all of them make but one Heir ta- 
the Anceſtor. 8 

Deſcent is either Lineal or Collateral: Li- 
neal Deſcent, is downwards in a right Line, 
as from the Grandfather to the Father, 
from the Father to the Son, and the 
Lineal Heirs muſt firſt inherit: Collateral 
Deſcent, is Springing out of the Side of the 
whole Blood; as the Grandfather's Brother, 
Father's Brother, Ec. So that if a Man pur- 
chaſeth Lands in Fee-fimple, and dies with- 
ont Iſſue, then for Default of the right 
Line, he which is next of Kin in the Colla- 
teral Line of the whole Blood (tho? never fo 
egg comes in by Deſcent as Heir to 

ww. | 
Lands in Fee-ſimple Deſcended to a Man 


from his Father ur Mother, are to mu 
that 
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that Side only from which they came, and 


not the other Side: But where Lands are 
Purchaſed by a Man, and he dieth, the ſame 
are to be inherited, firſt by the Heirs of the 
Side of the Father; and if there be none 
ſuch, then by the Heirs on the Part of the 
Mother. Ce ary 
None ſhall have Land of Fee-fimple by 
Deſcent as Heir to any Man, unleſs he be 
Heir of the whole Blood. If a Man hath 1I/- 
ſue two Sons by divers Venter, and the El- 
der purchaſe Land in Fee, and die without 
Iſſue, the younger Brother ſhall not have 
the Land, but the Uncle of the elder Bro- 
ther, or his next Couſin. : | 
If there be three Brothers, and the middle 
Brother purchaſeth Lands in Fee-fimple, and 
dieth without Iſſue, the elder Brother ſhall 
have the Land . 1 


An Eſtate in Fee ſimple, is where one hath 


Lands and Tenements, to hold to him and 
his Heirs for ever; Without Limitat ion to 


what Heirs, but to Heirs generally; and a 


Man cannot have a greater Eſtate. Fee- 


Tail is an Eſtate to a Man and his Heirs, 


with Limitations, Sc. As to a Man and 
the Heirs of his. Body begotten, or to a Wo- 
man and the Heirs of her Body begotten 
(call'd General Tail) Or to a Man and his 
Wife, and the Heirs of their two Bodies, 
(call'd Special Tail) wherein the W ord Bo- 
dy makes the Eſtate Tail, which may be 
reſtrained to Males or Females of the Bo- 
dy, &c. 

Entails are uſually created upon Marriage- 
Settlements ; and all Lands of ä 

| =3 
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and Inheritances ſavouring of the Reality, 
may be Entailed: But if the Grant of an In- 
heritance be meerly Perſonal, or exerciſed 
with Chattles, it cannot be Entailed. Te- 
nant in Tail can make no greater Eſtate than 
for his own Life, nor grant Leaſes but for 
21 Years, or three Lives in Poſſeſſion, of 
Lands uſually letten, &c. | 
An Eſtate for Life, is when one hath 
Lands and Tenements for Term of his own 
Life, or the Life of another Perſon: But an 
Eſtate for a Man's own Life, is greater than 
for the Life of any other. The Leſſee 
is a Freehold Tenant, An Eftate for Term 
of Years, is where Lands or Tenements 
are let to another for a certain Term to 
come. 6 57 | 8 
If a Tenant for Term of Years ſows the 
Land, and his Term expires before the Corn 
is ripe, the Landlord ſhall have it, unleſs 
there be an expreſs Covenant to the contra- 
ry; but if Tenant for Life ſows the Land, 
and he die before the Corn is reaped, his Ex- 
ecutors ſhall have. the Products of the 
Lana © a | | 
A Tenant for Years may take down Wain- 
ſcot, Doors, Windows, Benches, Ec. by him 
put up and fixed to the Freehold, before the 
End of his Term, ſo as he do not weaken 
the Freehold, but leave the ſame in as 
good Condition as it was at the Time he 
fixed them. | 
Where Rent is unpaid, the Landlord may 
either take a Diſtreſs on the Eſtate, and ſell 
the Diſtreſs in five Days, if not Replevied; 
'* 2p 
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or commence an Action of Debt againſt the 
Tenant. l | 

The uſual Conveyances, by which Lands 
are convey'd from one Man to another, are 
Bargain and Sale, Leaſe and Releaſe, Gifts, 
Grants, Fines, Recoveries, Exchanges, Aſ- 
ſignments, Wills, Oc. | | 

A Bargain and Sale, is an Inſtrument 
which transfers the Property of Lands or o- 
ther Things, for valuable Conſideration from 
one Perſon to another; and where any Free- 
hold is to paſs of Land, it muſt be Inrolled 
within fix Months. 'There muſt be a good 
Conſideration given, or at leaſt ſaid to be 
given in the Deed. 

The Conveyance by Leaſe and Releaſe is 
thus : Firſt a Leaſe for a Year is made to 
give Poſſeſſion of the Lands intended to be 
Releaſed, by Force of the Statute for trans- 
ferring Uſes into Poſſeſſion; and then the 
Releaſe is drawn, which is an abſolute Con- 
veyance of all a Man's Intereſt, Right and 
Title to Lands, to anether and his Heirs for 
ever. Hot 
A Releaſe made by one that hath noRight 
to the Lands is void: And a Releaſe to one, 
that at.the Time of the Releaſe had nothing 
in the Lands is alſo void ; for he ought to 
have a Freehold, Poſſeſſion, or Privity. 

A Deed of Gift is applied to two Sorts of 
Conveyances, one where Lands are given to 
another in Conſideration of natural Love and 
Affection, c. And the other is a Deed for 
Paſſing of Goods. An Office, or any Goods 
or Chattles, may be granted by Word with- 
out Deed. | 


1 | | All 
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All Grants muft be of Things certain: 
And the Law does not allow of Grants, un- 
leſs there be a Foundation of Intereſt. It 
vill not accept of Grants of Titles, or of 
| || imperfe@ Intereſts; much leſs will it permit 
| a Man to Grant or Incumber that which he 
hath no Intereſt in but meerly future. 
A Fine is a Conveyance upon Record; 
or a final Agreement for Settling and Aſſu- 
ring of Lands and Tenements, acknowledg d 
in the King's Court, Cc. And a Recovery 
is a formal Act by Conſent, uſed for cutting 
off an Eſtate Tail, c. in Lands or Tene- 
ments, to the Intent the Perſon ſuffering it, 
may Sell, Give, or Diſpoſe of the ſame at 
his Pleaſure: Or a Record of Lands con- 
vey'd by way of better Afurance, which bars 
the Iſſue in Tail, and all that are in Rever- 
fion or Remainder. 
- Privies in Blood, fuch as the Cognizor' 
Heirs, Sc. are barr'd preſently by a Fine: 
But thoſe as are neither Parties nor Privies, 
have. five Years Time allow'd them to make 
an Entry and Claim. | 1 5 
An Exchange is, where two Perſons make 
2 mutual Grant of equal Intereſt, either of 
Lands in Fee-Simple, Fee-Tail, for Life, 
or Years, the one in Exchange for the o- 
ther. And in every Exchange there is im- 
plied a Condition of Re-entry, on either Par- 
ty's. being evicted. _ 
Aſſignment is the Transferring or Setting 
over a Right that a Man has in any Thing 
to another. It muſt transfer all a Man's 
' Right in Lands or Goods. And a Leſſee 
may aſſign over his Term. 1 
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A Will is the Declaration of a Man's 
Mind, of what he would have done when he 
is dead; it has no Force till after the Te- 
ſtator's Deceaſe, but then without any fur- 
ther Grant, Livery, &c. it gives and trans- 
fers Eſtates, and alters the Property of Lands 


and Goods, as effectuall as any Deed execu- 
ted in a Man's Life-time. | 
All Deviſes of Lands, &9c. are to be made 

in Writing, and Signed by the Deviſor in the 
Preſence of three credible Witneſſes: And 
Wills beyond all other Deeds are govern'd 
by the Intention of the Makers. 

If a Legatee dies before the Legacy be- 
comes due, the Legacy is extinguiſh d. 


4 Bargain and Sale of Lands. 


T Pis Indenture made, c. between A. g. 
1 of, Sc. of the one Part, and C. D. of, Oc. 
of the other Part, Witneſſeth, that the ſaid 
A. B. for and in Confideration of the Sum of 
Sc. to him in hand paid by the faid C. D. 
the Receipt whereof the ſaid A. B. doth 
hereby acknowledge he the faid A. B. hath 
Granted, Bargained, and Sold, Aliened and 
Confirmed ; and by theſe Preſents doth 
Grant, Bargain, and Sell, Alien and Confirm 
unto the ſaid C. D. his Heirs and Aſſigns for 
ever, All that Mefluage or Tenement, Ec. 
fituate, ce. And alſo all Ways, Waters, 
Eaſements, Profits, Commodities, Advan- 
rages, Hereditaments and Appurtenances 
whatſoever, to the ſaid Meſſuagè or Tene- 
ment above-mentioned belonging, or in any 
wil 
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wiſe appertaining. And alſo che Reverſion 
and Reverſions, Remainder and Remainders, 
Rents and Services of the ſaid Premiſes, and 
of every Part thereof. And alſo all the Eftate, 
Right, Title, Intereſt, . Claim and Demand 
whatſoever, of him the faid' A. B. of in and 
to the ſame Premiſſes and every Part thereof. 
To have; and to hold all and ſingular the ſaid 
Meſſuage or Tenement and Premiſſes aboye- 
mentioned, and every Part and Parcel thereof, 
with the Appurtenances unto the ſaid C. Z. his 
Heirs and Aſſigns To the only proper Uſe and 
Behoof of the faid C. D. his Heirs and Aſſigns 
for ever. And the ſaid A. J. for him and his 
Heirs the ſaid Mefluage or 'Tenement, and: 
Premiſſes, and every Part thereof, againſt 
him and his Heirs, and againſt all and every 
other Perſon and Perſons whatſoever, to the 
ſaid C. D. his Heirs and Aſſigns ſhall and 
will Warrant and for ever Defend by theſe 
Preſents. In Witneſe, G. 

„ 1 Property in Goods.” e 
A Man who has the Property of Goods 
and Chattels, is {aid to be poſſeſs d of them; 
and of Freehold Land, the Term is ſeiſed. 
And Chattels are all Goods, moveable or im- 
moveable, that are not Freehold 3 and may 
be either Real or Perſonal; Real, which 
concern the Reality, Lands and Tenements, 
Leaſes, £9c. Perſonal, as Money, Plate, Jewels, 
Implements of Houſhold, and all Moveables 
whatſoever. 55 
Eſtates in Goods and Chattels, may be ac- 
uird divers Ways; but moſt commonly 
they are by Gift and Sale. Gift is ſometimes ' 
by the Act of the Party, as when one doth 
a F ___ attually 


| 
| 
| 
i 


actually give a Thing to another; and ſome- 
times by AR of the Law; as when a Woman 
is married, all her Goods and Chattels are gi- 
ven to the Husband by the Marriage: When 
one is made Executor, ,the Law gives all the 
Goods and Chattels of the Teſtator to the 
Executor, c. And when a Man dies with- 
out making any Will of his Goods, the Law 
appoints them to the Adminiſtrator, on cer- 
tain Conditions. Where Goods and Chattles 
of ten Pounds Value, are Bargained and 
Sold, no Contract for Sale ſhall be 
and binding, unleſs the Buyer receives Part 
of the: Geok ſold, gives ſomething in 'Ear- 
neſt, or 3 Note thereof be made = Wri- 
ting, and ſigned by the Parties to be charged 
n bt Dar RUST 2 br : 
A Sale can never be without a valuable 


Conſideration ; but a Gift may. A Man may 


ſell his Goods at any Time; and if the Bar- 
ain is, that you fhall give me ten Pounds 
r my Horſe, and you give me a Shilling 
or a Penny in Earneſt which I accept, 
this is an abſolute Sale. And it is the ſame 
where a Man agrees to the Price, and pre- 
ſently goes to telling out his Money. 
But if a Man agrees for any kind of 


' Goods, he muſt not carry them away before 


he hath paid for them, unleſs a Day of Pay- 
ment is allow'd him 1 593; | 
As to Rights of Executors, and Adminiſtra- 
tors; an Executor is one appointed by Will 
for the Diſpoſition of the Goods and Chattels 
of the Deceas'd: An Adminiſtrator is one 
that hath the Goods of a Perſon dying In- 
teſtate, committed to his Charge for want of 
nnn 7 [4535 £17 ; 1 2 
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The Buſineſs of an Executor is, to bury 
the Deceas'd with Decency, according to his 
Rank ; and after that make an N of 
his Goods, Chattels, Debts, Sc. in the Pre- 
ſence of two Legatees, or other ſufficient 
Perſons ; then he is to prove the Will, ſell 
the Goods ond Chattels, and receive the 
Debts 3 which being done, he is to 2 all 
the Debts of the Deceas d, before any Le Jy 


firſt Debts to the King, Debts on Recor 


Judgment, Statute, Sc. Debts by Obliga- 
tions and Specialties; and afterwards, Rents 


of Leaſes, Servants Wages, Debts on Shop+ 


Books, c. 
And if the Executor pay any of the latter 
Debts before the former, the Law will ob- 
lige him to pay the whole Debts of the Te- 
ator, tho' he does it out of his own Eſtate. 
Where Perſons obtain any Goods or Debts of 
an Inteſtate, by Fraud, Cc. they are Executors 
in their own Wrong, and chargeable. 
Executors may bring Writs of Account, 
and have like Actions and Proceſs, as tho 
Teſtator ſhould have had, if he had liyd. 
Where Perſons dic Inteſtate, the Ordinary 


is to grant Aaminiſtration to the next of 


Kin, as to the Widow of a Man, his Sons 
or Daughters, Father or Mother, Brothers . 
or Siſters, (of the whole Blood, and of the 
half Blood) Uncles, Sc. who are alfo to 
make Inventories of Goods, in the Preſence 
of two Creditors, the neareſt Relations, ar 
two or more Neighbours ; and make Diftri- 
bution of the Eſtate remaining, after Debtg 
and Funeral Expences are diſchargd; but 
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this they are not by the Law obliged to, 
till one Year after the Inteſtate's Death. 
And where a Man dies Inteſtate, leavin 
a Wife and Children behind him, the Wit 
is to have a third Part of his Coods, and the 
Refidue to be equally divided : amongſt the 
Children: Where no Children are left, nor 
their Repreſentatives, but a Widow, fhe is 
entitled to a Moiety of his Goods, and the 
other Moiety is to be divided amongſt the 
neareſt Relations. If there be no Wife, but 
Children, it ſhall be diftributed amongſt the 
Children; and if no Children nor Wife, a- 
mongſt the next of Kin in equal Degree. 
If after the Father's Deceaſe, any of the 
Children happen to die without Will, in the 
Life-time of the Mother, leaving neither 
Wife, nor Children, every Brother and Si- 
ſter, or their Repreſentatives, ſhall receive 
an equal Share with her: But no Repreſen- 
tatives ſhall be admitted after Brothers and 
Siſters Children. e 
A Creditor, or other Perſon, may be an 
Adminiſtrator, where Adminiſtration is 
neglected, Sc. And in Actions of Treſpaſs, 
doc. Executors and Adminiſtrators are not li- 
able to Coſts. | 


A Bargain and Sale of Goods and 
. Chattels. 
K Now all Men by theſe Preſents, that 1 
IX. A. B. of, &c. for and in Conſideration of 
the Sum of, Cc. to me in Haud paid at and 
before the Sealing and Delivery of theſe 
Preſents by C. D. of, c. The * 
Where 


% 
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whereof Ido hereby cknowledge, Havre Grant- 
ed, Bargained, and Sold, and by theſe Pre- 
ſents do fully, freely and abſolutely Grant, 
Bargain and Sell unto the ſaid C. D. All the 
Goods, Houſhold-Stuf, c. mentioned in 
the Schedule hereto annexed, c. now re- 
maining and being, Sc. To have and to 
hold all and ſingular the ſaid Goods, IHouſe- 
hold-Stuff, and every of them by theſe Pre- 
ſents Bargained and Sold, or mentioned or 
intended to be hereby Bargained and Sold 
unto the ſaid C. D. his Evecutors, Admini- 
ſtrators, and Aſſigns for cver. In Witneſe, Ce- 


Forgery, Frands, &c. 


Deeds of Gift of Lands or Goods, made 
with an Intent to defraud Creditors of their 
juſt Debts, are void as to and againſt ſuch 
Creditors : And all Grants, Conveyances, c. 
made of Lands or Tenements to defraud any 
Purchaſer of the ſame for valuable Conſidera- 
tion, as againſt ſuch Purchaſer, and all Per- 
fons claiming under him, ſhall be void. Al- 
ſo where Lands are convey'd with Clauſe of 
Revocation, and afterwards fold for a valuable. 
— the firſt Conveyance ſhall be 
void. 

This the Law has provided for the Secu- 
rity of Creditors, and Purchaſers: And in. 
Middleſex and Yorkſhire, Deeds are to be 
Regiſtred, or they ſhall be void againſt ſub- 
* Purchaſers. | 

Perſons Forging any Deed or Writing re- 
lating to Lands of Inheritance, or Freehold, 
ſhall pay double Colts and Damages to the 

#43 Party 
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Party grieved, be ſet on the Pillory, have 
their Ears cut off, Noſtrils ſlit, and ſuffer 
perpetual Impriſonment. | | 

For ſuch Forgery of a Leaſe for Years, 
Bond, Bill, Releaſe, c. they fhall pay 
double Coſts, be ſet on the Pillory, loſe one 
Ear, and be Impriſon'd twelve Months 

The ſecond nce of Forgery is made 
Felony without Benefit of 2 And 
Forging Bank Bills, Exchequer Bills, c. 

is Felony. þ 


— 


enn um 
Of Privileges and Protection: of 


great. Perſons. 
Privileges of Prore. 


TOR Treaſon committed by à Peer of 
the Realm, he ſhall be tried by Judg- 
ment of his Peers, Lords of Parliament. 
And if a Nobleman be Indicted of Murder, 
or arraign'd of Felony, he ſhall be tried by 
his Peers; but on Appeal, which is the Suit 
of the Party, he ſhall be tried by an ordina- 
5 gary of twelve Men. 
In many Cafes the Proteſtation of Honour 
ſhall be {ficient in Noblemen ; as in Trial 
of Peers, they proceed upon their Honour, 
not upon Oath. And in an Action of Debt 
upon Account, the Plaintiff being a 1 
Ces | | a 
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hall ſuffice to examine bis Attorney, and 
not himſelf on Oath: But if a Nobleman be 
to give Evidence to a Jury, by ſome Opi- 
nions he ought to be ſworn, or the Jury are 
not obliged to credit his Proteſtation. 
In any Trial where a Peer is Plaintiff or 
Defendant, there muſt be returned of the 
Jury at leaſt one Knight, or it Thall be 
Cauſe of Challenge. But Peers on the Tri- 
al of a Peer, may not be challenged, as Ju- 
rors may in caſe of a common Perſon. In 
Civil * a Peer may not be — 
led upon the Jury, nor upon any Inqueſts, 
tho LY hath Relation to e 
If a Peer be Defendant in the Court of 
Chancery, a Subpena ſhall not be awarded; 
but a Letter from the Lord Chancellor in 
lead thereof. | 1 
No Peer can be Aſſeſſed towards the 
Militia, but by an Aſſeſſment made by fix 
or more Peers: And the Houſes of Peers 
cannot be ſearch'd for Popiſh Books prohi- 
bited, without « Warrant under the King's 
own Hand, and the Hands of fix of his 
Privy Council, whereof four ate to be 
Peers. © 
In Caſes of Scandal againſt a Peer, the 
Action Scandalum Magnatum lies, which is 
of a Superior Nature to the ordinary Ac- 
tion of Scandal on the Cafe : And the Plain- 
tiff may bring it in the Name of the King, 
and in his own Name, and recover Dama- 
ges; ! the Defendant ſhall be otherwiſe 


No Capias or Outlawry can be ſued out a- 
gainſt Peers of the Realm, for Actions of 
| F 4 Debt, 
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Debt, or Treſpaſs: And the Perſon of a 
Peer, as well out as in Parliament Time, is 
op from all Arreſts, unleſs it be for 
reaſon or Felony. - OY 

But a Pecr may out of the Time of Pri- 
vilege, be proſecuted in any of the Courts at 
Weſtminſter 3 and any Perſon having Cauſe 
of Suit againſt a Peer, may immediately af- 
ter any Diſſolution, Prorogation, or Adjourn- 
ment of both Houſes of Parliament for a- 
bove 14 Days, until both Houſes ſhall meet 
or re- aſſemble, Exhibit a Bill or Complaint, 
in the Chancery, Exchequer, &c. and pro- 
ceed by Letter or Sulpæna, upon leaving a 
Copy of the Bill with the Defendant, or at 
tis Houſe or Lodging. 

And for want of Appearance, or Anſwer, 
or for Non-performance of any Order or De- 
cree, may ſequeſter the Eſtate of ſuch Lord, 
tho' not Arreſt his Body: And the Courts 
may proceed 40 Judgment, and Award Exe- 
cution on Lands and Goods. | 

But the Privilege of a Peer is ſo great in 
reſf ect to his Perſon, that the King may 
10 Reſtrain him of his Liberty, without 
Order of the Houſe of Lords, unleſs it be 

in Caſes of Treaſon, Ec. N 


Privileges of Members ¶ Parliament. 


Members of Parliament, with their Ser- 
vants, are not only privileg'd- from Arreſts, 
but likewiſe in an extraordinary Manner from. 


Aſſaults, Menaces, Sc. 


In 
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In the Year 1640, it was inſiſted upon in 
the Houſe of Commons, that every Mem- 
ber of the Houſe had Privilege for 16 Days 
excluſive, and 15 Days incluſive, before and 
after every Parliament. But by a late Act, 
any Perſon may proſecute a Member of Par- 
liament, or the Servants of ſuch, or any o- 
ther Perſon intitled to Privilege, in any of 
the Courts at Weftininfter, &c. at any Time 
from and immediately after the Diſſolution 
or Prorogation of any Parliament, until a 
new Parliament ſhall meet, or the ſame be 
re- aſſembled; and from and immediately af- 
ter the Adjournment of both Houſes, for a- 
bove the Space of 14 Days: and the ſaid 
Courts may proceed to give Judgment, and 
to make final Orders and Decrees. | 

By this Law, after an Adjournment for 
above 14 Days, Proſecutions are open againſt 
Members of Parliament; but as their Bodies 
may not be Arreſted, they are ſeldom proſe- 
cuted in common Caſes till a Parliament is 
at an End, that they are no longer Legiſla- 
tors, but private Men. And by our ancient 
Laws, all Members of Parliament, that they 
may attend the publick Service of their 
Country, are priviieged, and all their neceſ- 
ſary Goods from all Attachments ſor Debts, 
Treſpaſſes, Oc. all the Time, they are on 
their 22 to tlic Place of Parliament, du- 
ring the Time of the whole Scfhons, and on 
their Way home again. 105 

But no Privilege extends, to Breaches of 
the Peace, Felony, Sc. for which, a Member 
of Parliament, as well as any other Perſguy 


may be Arreſted. 31 10% „ 
. = > e 
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The Coy cal'd to the Convocntioy, 
are to have the ſame Liberties and Privi- 


leges for themſelves and Servants, &c. as 


Members of Parliament. 


Privileges of Ambaſſadors. 


3 The Perſona of Ambaſſadors, and publick 
Miniſters, and of their Servants and Depen- 


dants, are likewiſe privileged from Arreſts ; 


and Proceſſes againſt them are adjudged 
Foids; the Perſons ſuing forth Proceſſes, their 
| Attorvies, and the Officers executing the ſame, 


| Are deem 


d Violaters of the Laws of Na- 
tions, and to be puniſi d as ſuch. 

But no Merchant within the Deſcription 
of any of the Statutes of Banktupts, is to be 


Prote ded by an Ambaſſador; nor hall an 
Servants be entitled to Privi- 


Ambaſſador s 
lege, unlefs their Names are Regiſtred in the 
Secretary Oer. | 

This Law was made and enacted in the 


kate Reign. 
Prestien, of Tori, &c. 


1 7 tions are not always favour'd in et 
have been often #djadg'd Htegal; 


5 ey manifeſtly delay Right and Ju- 


Rice. 
But yet our Nobiliry, and Members of 


| PR Ban commonly grant them to Debt- 
by and thereb we them from Arreſts, 


aku, N Time of Privilege. Tho' the 
Protection of a Member of Parliament, to 


ay one not really his Servant, if the ſame 


Were 
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were conteſted would be of little Service; 
and that of a Nebleman is not fo effectual as 
iy protection f an Ambaſlador, by reaſon of 
at Penalties attending Arveſts of 

— pag eng phat 
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'C H A P. IX. 
* Pale, >. aud dy wlich 
airs. 107 


The Seng 5 denden, — bow 
1 Diettea, Ke. 


deR Perfons are worthy tbe our 1 

888 veß, eee 3 
rage, Fideli Integrity an an 
rage Poems ut chem above be and 
Corruption: And thoſe are entirely unit for 
this Service, who are Officers in the 'Go- 
vernment, Bependents on Courts, Penfioners, 
Nom reſidents, vmbicious Perloms, and neglht- 
gent of their a 

Of this enough "Ml been gad ! in the Jars 
Times ; and by fome of our Laws, no Perſon 
who has any Office or Place of Profit yndet 
the King, or Penfion from the Crown, is to 
ſerve 4s 4 Member of the Houſe of Com- 
mons : But this Law is generally evaded 
by a new Election; and 5 a Place ot Profre is 
r te Fei ** 


By 
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By antient Statutes, Knights of the Shire 
are to be Reſident in the County for which 
they are choſen: They muſt be notable 
K nights of the ſame County; notable E- 
ſquires, or Gentlemen. And by a late AQ, 
no Perſun ſhall be Qualified to ſerve in Par- 
liament as a Knight of the Shire, who hath 
Tot en Fitate of Freehold or Copyhold for 
Lif:, cr {cme greater Fate, of 6co l. Fer Au- 
1, ver oy above all Incumbrances; and 
a Citizen and Eurgeſs 300 l. fer Annum, of 
which Oath is to be made, at the Requeſt of 
a Candidate, or two ther Perſons _— a 
Right to Vote. But the eldeſt Son of a 


LIES 


preſent. 


Time and Place, when and where the Par- 
liament is to Aſſemble; and that all that are 
there preſent are to proceed to the Electing 
Knights of the Shire; whereupon in full 
14 County 


\ Þ 
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County a free and indifferent Election is to 
be made: And after the Choice is over, the 
Names of the Parties choſen are to be writ- 
ten in an Indenture under the Seals of the 
Electors. And the Sheriffs are to deliver 
Precepts to all Mayors, or Bailiffs of Cities 
and Boroughs within the County, to chuſe 
Citizens and Burgeſſes to come to Parliament. 
Sheriffs acting contrary to this Law, are to 
forfeit 100 l. And Officers making any falſe 
Return, ſhall forfeit 40 J. LED 

By other Laws, Sheriffs and Returning 
Officers are to make Returns of — | 
' Writs for making Elections, within a Time 
limited, on Pain of forfeiting 500 J. Falſe 
Returns of Members of Parliament, incur 
double Damages: Contracts to procure Re- 
turns are adjudg'd void; and the Perſon 
who makes ſuch Contract, or gives any Re- 
ward for. a falſe or double — ſhall, 
forfeit 300 /. 2112177 

Candidates are not to make Preſents to, 
or treat any Electors, aſter the Teſte of the 
Writ of Election; if they do, they are inca- 
pable to ſerve as Members. | 

As to Elefors, the Election of Knights 
of the Shire is to be made by a Majority of 
Voices of People dwelling in the County, 
having each of them Lands or Tenements 
of the Value of 405. per Annum, above Re- 
prizes; and this Eſtate muſt be Freehold. 
fn Cities and Boroughs, the Right of E- 
lection, is either in the Mayors and Corpo- 
rations, or the Freemen and Common- 
alty. 
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All Conveyances of Lands Se. in any 
Yan or Place, in order to multiply Votes, 
or ſplit and divide the Intereſt in any Houſes 
or Lands, ſt ſeveral Perſons, to enable 
them to Vote, I be void. And all E- 
ates and Conveyances made to any Per- 
fon on purpoſe to Qualify him to Vote, 
— Conditions to ebm rey ſuch E- 

Rates, ſhall be free and' abſolute. - | 

A at Bonds, c. for Redemption are 
+ And further, the Petſons voting by 
Oobour of fuch Conveyance, ſhall forfeit * che 
Sun of 40 ll. 

Thus dur Laws . to Elections We 
Members of Parliament, are gloriouſſy de- 

gn d in — oro, but 1 am ſorry 
oy they many times ſcandalouſty abu- 

7 — e eſpeeially for 
Borouphs 3: pry by Creatures of à ' Courr, 
And of a Party, in TY — 


* rg 


Se Sibel on Poor: of vue, 


The JuriſdiQion of. this: High Ooure of 
Parllament; is ſo tranſcendent, that ug 
makes, enlarges, diminiſhes, abrogates, re- 

— revives Laws, Staurtes, Acts and 

dinances, concerning Matters Eecleſiaſti. 
cal, Civil, Martial, Capital, Criminal and 
Common How the Power of Parliament, 
or maki Laws, eedins by Bill, 
is ſo ng that it — 2 be ow AS, ei- 
ther = Cauſes or Perſons — 215 
Bounds 
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The Houſe of Commons is the Grand In- 
queſt of the Realm, to Preſent publiek Grie- 
vances and Delinquents to the King and the 
Lords, in order to their Redreſs and Puniſh- 
ment: And any Member of the Houſe of 
Commons has the Privilege of Impeaching 
the higheſt Lord in the Kingdom, puilty of 
any Crime againſt his King or Country. 

5 be Parliament only can hinder the Sub- 
ject from being given up a Prey to the Pal- 
fions, Prejudices, and Luſts, of an arbitrary 
Prince, his Favourites, and chief Minifters. 
They can puniſh the moſt mighty Delin- 
quent, wko looks on himſelf too big ſor the 
ordinary Reach of juſtice; and let him 
know it is not in his Maſter's Power” to 
protect him in his Crimes. en 

But it has been obſery'd, that Parliaments 
themſelves are good or bad, according to 
the Times; if the Times are ſober, modeſt, 
and not Byaſs d, the Parliaments are Right, 
Good, and Honourable ; but if a turbulent 
Faction prevails, the Parliaments are Bad 
and Wicked : And in all Parliaments, a few 
Voices make wp the Majority to Condemn, or 
\Acquit, or to paſs any Bil; and thoſe per- 
Haps no judicious or honeſt Men: But yer 
*tis a Law te Bind a great many wiſe and 
honeft Perfons, who voted againſt ir. © 

This ſmall Digreſſion I doubt not will be 
2 And to proceed, our Parliaments 

ave Power to inſpect the Conduct of 
ſuch as are intruſled with the Admini- 
ation of the Laws, or Diſpoſal of the 


pudlick Treaſure. 
The 
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The Parliament is to propoſe new Laws 
chat are wanting for the general Good; 
and provide for Religion, and the Safety 
and Honour of the Nation. Our Laws and 
"Statutes are made and prepared by the 
Lords and Commons; and the King approves 
them, and puts them in Execution. 
The Lords were conſtituted -for the Sup- 
port of the Rights of the Crown; and the 
Commons appointed as Guardians of the Peo- 
ples Liberties. And ſome have held that the 
chief Legiſlative Power is in the Peoplc, and 
- Houſes of Parliament, not the King. 
Great is the Power and Authority of the 
Parliament : It cen do much Good, or much 
Evil; for all Power is committed to our Re- 
- prefentatives: And the great Lord Treaſu- 
rer Burleigh, who liv'd in the Reign of 
Q. Elizabeth, declared, That England can 
never be Ruined, unleſs it be by her Par- 


laments. 
Taxes on the Subject. 
So tender are our Laws of the Property 


| | of the Subject, that no Aid or Tax ma 


be levied on the People without the Aft- 
ſent of the Lords and Commons in Parlia- 
ment. And the Aſſent of the Commons is 
the Aſſent of the People, being their Re- 
preſentatives; ſo that they are as it were 
taxed by themſelves, and their own Autho- 
rity delegated to others. | 
Beſides, where any new Tax has been 
ropos'd, out Members of Parliament formerly 
Confatted thoſe they repreſented before they 
gave 


9 
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| ag their Conſent in the Houſe, and the 
e paſs'd into a Law: But this of late 
is too often, if not entirely, neglected. 
When an Act was made in the Reign 
of K. Charles, for à free and voluntary 


Preſent to his Majeſty, it was declared that 


no Aids could be levied but Authority 
of Parliament, and that that Supply was 
not to be drawn into Example. | , 
Since this Reign we have had many Ex- 
amples of Taxes; and now there's hardly any 
Thing can be named that is free from Duties 


and Impoſitions. | 
Quartering of Soldiers. 


By the Laws of this Kingdom, the In- 
habitants thereof cannot be compelled a- 
ainſt their Wills to receive Soldiers into 
their Houſes, and to keep them there : 
And by Statute it is Enacted, that no 
Officer, Military or Civil, or any other 
Perſon whatſoever, ſhall Quarter or Billet 
any Soldier or Soldiers upon any - Subje&t 
or Inhabitant of this Realm, without his 
Confent'; and that it ſhall and may be 
lawful for every ſuch Subject and Inhabi- 
rant, to refuſe to 7, gag any Soldier or 
Soldiers, notwithſtanding any Command, 
Order, Warrant, or Billetting whatſoever. 
But by late» Statutes Soldiers may be 


Quarter'd, without Refuſal, on Inns, Ale- 


houſes, Ec. 
Pub- 
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Publick Grievances. - 


The Power of | Diſpenſing, with and Su 
pending, of Laws; The Violating the Free 
dom of Elections of Members of Par lia- 

ment; The Levying of Taxes. without the 

Conſent of the ü Lak The Quartering 
of Soldiers upon the People contrary to 
Law; Standing Armies in Time of Peace, 
without Conſent of Parliament; and the Ex- 
excifing Martial Law in this Kingdom, (a- 
mongſt other Things) are Grievances com- 
pond of in the Declaration of Rights and 

iberties in the Reign of K. James II. 
And the Petition of Right in the Reign 
of K. Charles I. | 


{ 
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„„ en x c 
_ Of Laws infringing upon Liberty. 


N this Chapter, nor any other, I deſign 
no Refleftion on the preſent Government, 
and I hope the Adminiſtration now in Be- 
ing will not deſerve it at my Hands: I 
only give the Comments and Obſervations 
which naturally and reaſonably occur, on 
the various Heads and Particulars I treat of; 
but as much in Favour of Liberty as my 
ſmall Abilities will vouchſafe, and my ho- 
neſt Principles oblige me. "Tis ene 
| the 


Liberty and Property. 175 


the Publick has this ſhort Chapter, on ſuch 
Laws and Statutes as ſeem to infringe upon 
the Liberty of the Subject. 

The Chief of the Laws and Statutes, 
are the following, vis. 


1. The Statute of EA. II. wering the 
Crown to chuſe Sheriffs of — _ 
2. The Acts for Suſpenſion of the Habeas 

2 Law, in ſeveral Reigns. 
| The Riot or Proclamation Act, one 
of Which kind was in the Reign of Q 
Mary. 
4. The new AR 1 Geo. relating to Trials 
of Treaſon, and the Law for Inflicting 
_ and Penalties. 

. The late Statutes requiring all Perſons 

to 7 the Oaths, Regiſter tl eir Eſtates, 


or Forfeit them. 
6. The Act for Septennial Parliaments. | 


Of theſe I ſhall preſume to give = Pare» 
Fro ph on each, which I ſhall do with the 


eſt ired. And 
"yn. 


nt Times, Sheriffs were Chu- ; 


ſen by the People of rhe County : Tas 
then eſteem d highly convenient, that an OF 
ficer, who had — Execution of the Laws a- 
gainſt them, ( Enacted by their Re reſema· 
tives in Parliament) ſhould be of own 
Election, as well as the Perſons who —_ 
thoſe Laws; and that the People might be 

fatisfy'd of thoſe Men who had ſo great a 
Power over their Lives and Fortunes, in 


knpanclling of 15 — this Ori- 


vilege 
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vilege was at length loſt, and therein one of 
our moſt valuable Liberties. 45 


24ly. The Suſpending of the Habeas Cor- 
us AR, which has been frequently done in 
ſeveral Reigns, is manifeſtly againſt all Li- 
berty of the Subject, where it 1s not to the 
laſt Degree neceſſary. And J have only to 
obſerve, that as all Conveniencies have their 
ill Conveniencies, ſo this good and excellent 
Law is attended with the greateſt ; for with 
it, we enjoy the utmoſt Privileges as Free- 
men, but by the Suſpenſion of it, we are in 
a worſe. Condi:ion than we were before ; 
there being Power given to take up bet 
Perſons, whether Treaſon. be actually commit- 
nn OF, 


34ly. By the Riot Act, it is made Felony 
for Rioters to continue together. an. Hour. at- 
ter Proclamation. This ſhews a greater 
Reverence to the King's Authority, than 
to the, Liberty of the People; and partially, 
us'd, compels the People to obey in any 
Caſe) which ſerves a Purpoſe : And tis 
thought very hard a Proclamation only 
ſhould make that a capital Offence, which 
before was not ſo, or any thing like it. 
Indeed a Law of this kind was made in 
the Reigns of K. Edward VI. and Q. 
Mary ; but the very great Grievance it 
* upon the Subject, ſoon occaſion'd 
the Repealing of it. l 


 athly. The r. Geo. for trying of Treaſon 
in any County, tho' it only extended to 
Perſons 


> 
Ld 


Perſons in Arms in the late Rebellion, 
yet it differing from our antient funda- 
mental Laws, which require that Trials 
of Criminals are to be had in the Coun- 
ty where the Fact is committed, it has 
been eſteem'd -to touch upon Liberty in 
an Eſſential Point; altho' there might be 
ood Reaſon for it. As to the 9. Geo. 
r Infliting Pains and Penalties, all I 
have to fay to it, is, that Proof made 
out by two lawful Witneſſes, purſuant to 
the Statute of JF. z. is Certain and Indiſ- 


a ; and it is poſſible Proof made out 


y particular Circumſtances, may not be 
ſo certain and clear. And here the King 
is Reſtrained from Pardoning th Offen- 
ders, and thereby of extending his Mercy, 
which is a Branch of his Prerogati ve of do- 
ing good. 


5 by. By the late Statute, which obliges 


all Perſons whatſoever to take the Oatrhs, 
or Regiſter their Eſtates as Papiſts, or 
they ſhall forfeit the ſame; they are re- 


12 to do it without any Summons: 


nd if this does not amount to Self- ac- 
cuſation, where a Perſon refuſes the Oaths, 
I don't underſtand what does. But this was 
thought neceflary. 


6thly. The Septennial Law, is of ſuch 
an extraordinary Nature, that it is ſuffi- 
ciently known to all Sorts of Perſons, and 
I need not to enlarge upon it. Frequent 


Parliaments are oubtedly our antient 
Con- 
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Conſtitution: [Parliaments were formerly 
Annual; and there is 2 great Difference 
betwixt an Annual and Sep Parlia- 
ment. Our Liberty — — ſecure with 
the one; but ſome Perſons will think 


it may act be  atways 28 15 the 0 
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